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Presidential  Documents 


Notice  of  January  3,  1996 

Continuation  of  Libyan  Emergency 


On  January  7, 1986,  by  Executive  Order  No.  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libya.  On  January  8, 
1986,  by  Executive  Order  No.  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States.  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to 'the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  The 
Government  of  Libya  has  continued  its  actions  and  policies  in  support 
of  terrorism,  despite  the  calls  by  the  United  Nations  Security  Council,  in 
Resolutions  731  (1992),  748  (1992),  and  883  (1993)  that  it  demonstrate 
by  concrete  actions  its  renunciation  of  such  terrorism.  Such  Libyan  actions 
and  policies  pose  a  continuing  unusual  and  extraordinary  threat  to  the 
national  security  and  vital  foreign  policy  interests  of  the  United  States. 
For  these  reasons,  the  national  emergency  declared  on  January  7,  1986, 
and  the  measures  adopted  on  January  7  and  January  8,  1986,  to  deal  with 
that  emergency,  must  continue  in  effect  beyond  January  7,  1996.  Therefore, 
in  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect  to 
Libya.  This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


THE  WHITE  HOUSE, 
January  3,  1996. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 

[Docket  No.  90F-0344] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption;  Polymaleic  Acid  and  its 
Sodium  Salt 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  increase  the 
permitted  use  level  of  polymaleic  acid 
and  its  sodium  salt  to  control  mineral 
scale  during  the  production  of  beet  and 
cane  sugar  juice  and  liquor,  and  to 
amend  the  specifications  for  the 
additives.  This  action  is  in  response  to 
a  petition  filed  by  Ciba-Geigy,  Inc. 

DATES:  Effective  January  5, 1996;  written 
objections  and  requests  for  a  hearing  by 
February  5, 1996.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  publication  listed  in  21 
CFR  173.45(a),  effective  January  5, 1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Zenger,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,202—418-3105. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  28, 1990  (55  FR  49426),  FDA 
announced  that  a  food  additive  petition 
(FAP  0A4226)  had  been  filed  by  Ciba- 


Ceigy,  Inc.,  proposing  that  §  173.45  (21 
CFR  173.45)  be  amended  to  provide  for 
the  safe  use  of  polymaleic  acid  and  its 
sodium  salt  to  control  mineral  scale 
during  the  production  of  beet  and  cane 
sugar  juice  and  liquor  at  higher  levels 
than  the  maximum  currently  permitted 
imder  the  regulation. 

The  petition  contained  information  on 
a  new  manufacturing  process  for 
polymaleic  acid  and  its  sodium  salt, 
which  results  in  a  lower  weight-average 
molecular  weight  and  number-average 
molecular  weight  for  the  additives  than 
those  currently  permitted.  The 
molecular  weight  determinations  were 
based  on  an  improved  analytical 
method.  In  the  original  filing  notice  for 
the  petition,  the  agency  gave  notice  of 
the  proposal  to  increase  the  permitted 
use  levels  of  polymaleic  acid  and  its 
sodiiun  salt,  but  it  did  not  give  notice 
of  the  part  of  the  proposal  that 
concerned  amending  the  allowed 
molecular  weight  range  for  the  additives 
or  the  method  for  determining  the 
molecular  weight.  Therefore,  FDA 
published  a  tentative  final  rule  in  the 
Federal  Register  of  May  2, 1995  (60  FR 
21474),  to  allow  interested  persons  to 
comment  on  these  changes.  FDA  did  not 
receive  any  comments  or  responses  to 
the  tentative  final  rule.  Therefore,  the 
agency  concludes  that  the  tentative  final 
rule  should  he  issued  as  a  final  rule. 

As  noted  in  the  tentative  final  rule, 
the  molecular  weight  determinations  of 
the  additives  are  to  be  based  on  the 
improved  analytical  method  entitled 
“Determinations  of  Molecular  Weight 
Distribution  of  Poly(Maleic)Acid” 
submitted  by  Ciba-Ceigy,  Inc.,  and  dated 
March  17, 1992,  which  is  incorporated 
by  reference  in  amended  §  173.45(a). 
Tliis  improved  analytical  method, 
which  replaces  the  previous  method, 
has  the  same  title  and  a  different  date. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docviments  available  for 
inspection. 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  5, 1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  munbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failiure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  «if  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFR 
part  173  is  amended  as  follows: 
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PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  Secs.  201,  402, 409  of  the 
Federal  Fo^,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348). 

2.  Section  173.45  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  173.45  Polytnaleic  acid  and  its  sodium 
sail 

***** 

(a)  The  additives  have  a  weight- 
average  molecular  weight  in  the  range  of 
540  to  850  and  a  number-average 
molecular  weight  in  the  range  of  520  to 
650,  calculated  as  the  acid.  Molecular 
weights  shall  be  determined  by  a 
method  entitled  “Determination  of 
Molecular  Weight  Distribution  of 
PolyfMaleic)  Acid,”  March  17, 1992, 
produced  by  Ciba-CJeigy,  Inc.,  Seven 
Skyline  Dr.,  Hawthorne,  NY  10532- 
2188,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  Division  of  Product 
Policy,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-205),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  or  are  available 
for  inspection  at  the  Center  for  Food 
Safety  and  Applied  Nutrition’s  Library, 
200  C  St.  SW.,  rm.  3321,  Washington, 
DC,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC. 
***** 

(c)  The  additives  are  to  be  used  so  that 
the  amount  of  either  or  both  additives 
does  not  exceed  4  parts  per  milhon 
(calculated  as  the  acid)  by  weight  of  the 
beet  or  cane  sugar  juice  or  liquor 
process  stream. 

Dated:  December  27, 1995. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  96-120  Filed  1-4-96;  8:45  am) 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  LABOR 

Office  of  Labor-Management  Programs 

29  CFR  Part  215 
RIN  1294-AA14 

Guidelines,  Section  5333(b),  Federal 
Transit  Law 

AGENCY:  Office  of  Labor-Management 
Programs,  Office  of  the  American 
Workplace,  Labor. 


ACTION:  Deferral  of  effective  date. 

SUMMARY:  The  Office  of  Labor- 
Management  Programs  is  deferring  the 
effective  date  of  implementation  of 
guidelines  for  the  employee  protection 
program  under  Title  49  U.S.C.,  Chapter 
53,  Section  5333(b)  of  the  Federal 
Transit  law,  which  is  currently  January 
8, 1996.  The  extension  will  add  a  time 
period  to  the  January  8, 1996  date  equal 
to  the  duration  of  the  furlough  caused 
by  the  partial  government  shutdown 
that  began  on  December  16, 1995.  The 
effective  date  of  the  guideUnes  will  be 
the  first  business  day  after  this 
extension.  This  action  is  being  taken 
because  the  furlough  of  Department  of 
Labor  (the  Department)  employees 
responsible  for  the  administration  of 
this  program  precludes  the  Office  of 
Labor-Management  Programs  from 
undertaking  the  necessary  staff  training 
and  preparation  of  materials  and 
documents  to  allow  for  implementation 
of  the  guidelines. 

DATES:  The  effective  date  of  the 
guidelines  is  the  first  business  day 
following  an  extension  from  January  8, 
1996,  such  extension  to  be  calculated  by 
adding  the  total  number  of  days  of  the 
furlough  which  began  on  December  16, 
1995.  The  Department  will  publish  a 
document  in  the  Federal  Register 
confirming  the  new  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelley  Andrews,  Director,  Statutory 
Programs,  U.S.  Department  of  Labor, 

200  Constitution  Avenue,  NW.,  Room 
N-5411,  Washington,  DC  20210,  (202) 
219-4473. 

SUPPLEMENTARY  INFORMATION: 

I.  Rationale 

'  On  December  7, 1995,  the  Office  of 
Labor-Management  Programs,  Office  of 
the  American  Workplace,  published 
final  guidelines  for  administration  of  the 
transit  employee  protection  program 
pursuant  to  Section  5333(b)  of  the 
Federal  Transit  law,  commonly  referred 
to  as  “Section  13(c).”  (FR  Vol.  60,  No. 
235,  pg.  62964.)  The  guidelines  were  to 
become  effective  January  8, 1996. 

In  view  of  the  ongoing  furlough  of 
employees  of  the  Department  who  are 
responsible  for  the  implementation  of 
these  new  guidelines,  it  will  be 
impossible  to  implement  the  guidehnes 
on  January  8, 1996.  The  Department  is 
hereby  extending  the  effective 
implementation  date.  The  extension 
will  add  a  time  period  to  the  January  8, 
1996  date  equal  to  the  duration  of  the 
furlough  that  began  on  December  16, 
1995.  The  effective  date  of  the 
guidelines  will  be  the  first  business  day 
after  this  extension. 


The  Department  has  taken  this  action 
in  recognition  of  its  obligations  to  the 
transit  industry  and  the  transit 
employees  for  whom  these  protections 
are  provided.  The  extension  is  designed 
to  ensure  effective  and  efficient 
implementation  of  the  new  guidelines. 
The  furlough  prevented  the  preparation 
of  explanatory  material  and  documents 
for  staff  and  the  public  and  interrupted 
training  of  necessary  staff,  thus  delaying 
instituting  procedmes  for  a  more  timely 
and  predictable  certification  process. 
This  extension  is  intended  to  help 
assLure  that  the  Department’s  customers 
are  well-served  and  statutory 
responsibilities  are  properly  conducted. 

II.  Publication  in  Final 

The  Department  finds  public 
comment  on  this  referral  to  be 
impracticable  and  unnecessary  because 
the  Department  is  forced  to  take  this 
action  due  to  the  furlough,  caused  by 
the  partial  government  shutdown,  of  the 
Department  employees  who  administer 
this  program.  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  29  CFR  Part  215 

Grant  administration;  Grants — 
transportation:  Labor-management 
relations;  Labor  unions;  Mass 
transportation. 

Accordingly,  the  amendment  of  29 
CFR  Chapter  II  published  at  FR  Vol.  60, 
No.  235,  pg.  62964  is  deferred  imtil  the 
first  business  day  following  an 
extension  from  January  8, 1996,  such 
extension  to  be  calculated  by  adding  the 
total  number  of  days  of  the  furlough 
which  began  on  December  16, 1995. 

Signed  at  Washington,  DC,  this  2nd  day  of 
January,  1996. 

Charles  L.  Smith, 

Deputy  Assistant  Secretary. 

(FR  Doc.  96-163  Filed  1-4-96;  8:45  am] 
BILUNG  CODE  4510-86-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

31  CFR  Part  i 
[No.  95-148] 

Privacy  Act  of  1974;  Impiementation 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  Rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  hereby  exempts  the 
Criminal  Referral  Database  from  certain 
provisions  of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a  (Privacy  Act),  to  the  extent 
the  system  contains  investigatory 
material  pertaining  to  the  enforcement 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


387 


of  laws  or  compiled  for  law  enforcement 
purposes.  The  OTS  is  also  adding  a 
Privacy  Act  exemption  to  the 
Confidential  Individual  Information 
System. 

EFFECTIVE  DATE:  January  5, 1996. 
ADDRESSES:  Please  submit  inquiries  to: 
Director,  Records  Management  and 
Information  Policy  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  C.  M.  Teti,  Director,  Records 
Management  and  Information  Policy 
Division,  (202)  906-7571, 1700  G  Street, 
N.W.,  Washington,  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Thrift  Supervision  (OTS)  published  a 
notice  of  proposed  rule  exempting  two 
systems  of  records  in  the  Federal 
Register  at  60  FR  15730,  dated  March 
27, 1995.  OTS’  inventory  of  Privacy  Act 
systems  of  records  was  published  in  the 
Federal  Register  at  60  FR  13770,  dated 
March  14, 1995. 

Under  5  U.S.C.  552a(j)(2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  within  the 
agency  fi-om  certain  provisions  of  the 
Privacy  Act  of  1974  if  the  agency  or 
component  thereof  that  maintains  the 
system  performs  as  its  principal 
fimction  any  activities  pertaining  to  the 
enforcement  of  laws.  The  Office  of 
Thrift  Supervision  has  as  one  of  its 
principal  functions  activities  pertaining 
to  the  enforcement  of  laws. 

To  the  extent  the  exemption  under  5 
U.S.C.  552a(j)(2)  does  not  apply  to  the 
Criminal  Referral  System,  then 
exemption  under  5  U.S.C.  552a(k)(2), 
relating  to  investigatory  material 
compiled  for  law  enforcement  pxuposes, 
is  hereby  claimed  for  this  system. 

The  proposed  rule  requested  that 
public  comments  be  sent  to  the  Office 
of  Thrift  Supervision,  no  later  than 
April  26, 1995.  No  comments  pertaining 
to  the  proposed  rule  were  received  by 
April  26, 1995.  Accordingly,  the 
Department  of  the  Treasury  is  hereby 
giving  notice  that  the  system  of  records 
entitled — Treasury/OTS  .001 — 
Confidential  Individual  Information 
System — and — Treasury/OTS  .004 
Criminal  Referral  Database — are  exempt 
from  provisions  of  the  Privacy  Act 
piusuant  to  5  U.S.C.  552(j)(2),  (k)(2),  and 
the  authority  of  31  CFR  1.23(c).  The 
reason  for  exempting  these  systems  of 
records  from  certain  provisions  of  the 
Privacy  Act,  5  U.S.C.  552a,  is  set  forth 
in  the  rule  itself. 

The  OTS  investigative  files  will 
contain  information  of  the  type 
described  in  the  (j)(2)  and  (k)(2) 
exemptions  of  the  Privacy  Act. 

Authority  for  these  systems  is  provided 


by  12  U.S.C.  1464,  and  44  U.S.C.  3101. 
OTS  will  maintain  information  in  these 
systems  of  records,  pursuant  to  its  law 
enforcement  and  investigative 
functions,  in  order  to  carry  out  these 
functions  and  its  mission. 

This  rule  is  not  a  “significant 
regulatory  action”  vmder  Executive 
Order  12866  and  will  not  require  the 
approval  of  the  Office  of  Management 
emd  Budget;  therefore,  this  rule  does  not 
require  a  Regulatory  Impact  Analysis. 

Piusuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  nrimber  of  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  Department 
of  the  Treasmy  has  determined  that  this 
proposed  rule  would  not  impose  new 
recordkeeping,  application,  reporting,  or 
other  types  of  information  collection 
requirements. 

Lists  of  Subjects  in  31  CFR  Part  1 

Privacy 

Part  1  of  Title  31  of  the  Code  of  > 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

§  1.36  [Amended] 

2.  Section  1.36  of  subpart  C  is 
amended  by  adding  the  following  text  at 
the  end  of  the  section  as  follows: 
***** 

OFFICE  OF  THRIFT  SUPERVISION 
NOTICE  OF  EXEMPT  SYSTEMS 

In  accordance  with  5  U.S.C.  552a  (j) 
and  (k),  general  notice  is  hereby  given 
of  rulemaking  pursuant  to  the  Privacy 
Act  of  1974  by  the  Director,  Office  of 
Thrift  Supervision,  under  authority 
delegated  to  him  by  the  Secretary  of  the 
Treasury.  The  Director,  Office  of  Thrift 
Supervision,  exempts  the  systems  of 
records  identified  in  the  paragraphs 
below  from  certain  provisions  of  the 
Privacy  Act  of  1974  as  set  forth  in  such 
paragraphs. 

a.  Genera/  exemptions  under  5  U.S.C. 
552a(j)(2).  Pursuant  to  the  provisions  of  5 
U.S.C.  552a(j)(2),  the  Director,  Office  of  Thrift 
Supervision,  hereby  exempts  certain  systems 
of  records,  maintained  by  the  Office  of  Thrift 
Supervision,  from  the  provisions  of  5  U.S.C. 
552a(c)  (3)  and  (4),  (d)  (1),  (2),  (3)  and  (4),  (e) 
(1),  (2),  (3),  (4)(G),  (H)  and  (I),  (5)  and  (8),  (f) 
and  (g). 


1.  Exempt  Systems.  The  following  systems 
of  records,  which  contain  information  of  the 
type  described  in  5  U.S.C  552a(j)(2),  shall  be 
exempt  from  the  provisions  of  5  U.S.C.  552a 
listed  in  paragraph  a.  above  except  as 
otherwise  indicated  below  and  in  the  general 
notice  of  the  existence  and  character  of 
systems  of  records  which  appears  elsewhere 
in  the  Federal  Register 

.001  —  Confidential  Individual  Information 
System 

.004  —  Criminal  Referral  Database 

2.  Reasons  for  exemptions,  (a)  5  U.S.C. 

552a  (e)(4)(G)  and  (f)(1)  enable  individuals  to 
be  notified  whether  a  system  of  records 
contains  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
give  individuals  an  opport\mity  to  learn 
whether  they  are  the  subject  of  an 
administrative  investigation;  this  would 
compromise  the  ability  of  the  OTS  to 
complete  investigations  and  to  detect  and 
apprehend  violators  of  applicable  laws  in 
that  individuals  would  thus  be  able  (1)  to 
take  steps  to  avoid  detection,  (2)  to  inform 
co-conspirators  of  the  fact  that  an 
investigation  is  being  conducted,  (3)  to  learn 
the  nature  of  the  investigation  to  which  they 
are  being  subjected,  (4)  to  learn  the  type  of 
surveillance  being  utilized,  (5)  to  learn 
whether  they  are  the  subject  of  investigation 
or  identified  law  violators,  (6)  to  continue  or 
resume  their  illegal  conduct  without  fear  of 
detection  upon  learning  that  they  are  not  in 

a  particular  system  of  records,  and  (7)  to 
destroy  evidence  needed  to  prove  a  violation. 

(b)  5  U.S.C.  552a  (d)(1),  (e)(4)(H)  and  (f)(2), 
(3)  and  (5)  enable  individuals  to  gain  access 
to  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
compromise  its  ability  to  complete  or 
continue  administrative  investigations  and  to 
detect  and  apprehend  violators  of  applicable 
laws.  Permitting  access  to  records  contained 
in  the  above-listed  systems  of  records  would 
provide  individuals  with  significant 
information  concerning  the  natiue  of  the 
investigation,  and  this  could  enable  them  to 
avoid  detection  or  apprehension  in  the 
following  ways:  (1)  by  discovering  the 
collection  of  facts  which  would  form  the 
basis  of  an  enforcement  action,  and  (2)  by 
enabling  them  to  destroy  evidence  of 
wrongful  conduct  which  would  form  the 
basis  of  an  enforcement  action.  Granting 
access  to  on-going  or  closed  investigative 
files  would  also  reveal  investigative 
techniques  and  procedures,  the  knowledge  of 
which  could  enable  individuals  planning 
illegal  activity  to  structure  their  future 
operations  in  such  a  way  as  to  avoid 
detection  or  apprehension,  thereby 
neutralizing  established  investigative 
techniques  and  procedures.  Further,  granting 
access  to  investigative  files  and  records  could 
disclose  the  identities  of  confidential  sources 
and  other  informers  and  the  nature  of  the 
information  which  they  supplied,  thereby 
exposing  them  to  possible  reprisals  for 
having  provided  information  related  to  the 
activities  of  those  individuals  who  are 
subjects  of  the  investigative  files  and  records; 
confidential  somrces  and  other  informers 
might  refuse  to  provide  investigators  with 
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valuable  information  if  they  could  not  be 
secure  in  the  knowledge  that  their  identities 
would  not  be  revealed  through  disclosure  of 
either  their  names  or  the  nature  of  the 
information  they  supplied,  and  this  would 
seriously  impair  the  ability  of  the  OTS  to 
carry  out  its  mandate  to  enforce  the 
applicable  laws.  Additionally,  providing 
access  to  records  contained  in  the  above- 
listed  systems  of  records  could  reveal  the 
identities  of  individuals  who  compiled 
information  regarding  illegal  activities, 
therein  exposing  them  to  possible  reprisals. 

(c)  5  U.S.C.  552a(d)  (2),  (3)  and  (4), 

(e)(4)(H)  and  (f)(4),  which  are  dependent 
upon  access  having  been  granted  to  records 
pursuant  to  the  provisions  cited  in  paragraph 
(b)  above,  enable  individuals  to  contest  (seek 
amendment  to)  the  content  of  records 
contained  in  a  system  of  records  and  require 
an  agency  to  note  an  amended  record  and  to 
provide  a  copy  of  an  individual’s  statement 
(of  disagreement  with  the  agency’s  refusal  to 
amend  a  record)  to  persons  or  other  agencies 
to  whom  the  record  has  been  disclosed.  The 
OTS  believes  that  the  reasons  set  forth  in 
paragraph  (b)  above  are  equally  applicable  to 
this  subparagraph  and,  accordingly,  those 
reasons  are  hereby  incorporated  herein  by 
reference. 

(d)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures  of 
records  available  to  individuals  named  in  the 
records  at  their  request;  such  accountings 
must  state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the  name  and 
address  of  the  recipient.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
impair  the  ability  of  other  law  enforcement 
agencies  to  make  effective  use  of  information 
provided  by  the  OTS  in  connection  with  the 
investigation,  detection  and  apprehension  of 
violators  of  the  laws  enforced  by  those  other 
law  enforcement  agencies.  Making 
accountings  of  disclosure  available  to 
subjects  would  alert  those  individuals  to  the 
fact  that  another  agency  is  conducting  an 
investigation  into  their  activities,  and  this 
could  reveal  the  nature  and  purpose  of  that 
investigation,  and  the  dates  on  which  that 
investigation  was  active.  Subjects  pmssessing 
such  knowledge  would  thereby  be  able  to 
take  appropriate  measures  to  avoid  detection 
or  other  apprehension  by  altering  their 
operations,  or  by  destroying  or  concealing 
evidence  which  would  form  the  basis  of  an 
enforcement  action.  In  addition,  providing 
subjects  with  accountings  of  disclosure 
would  inform  those  individuals  of  general 
information,  and  alert  them  that  the  OTS  has 
information  regarding  their  activities;  this,  in 
turn,  would  afford  those  individuals  a  better 
opportunity  to  take  appropriate  steps  to 
avoid  detection  or  apprehension. 

(e)  S  U.S.C.  552a(^(4)  requires  that  an 
agency  inform  any  person  or  other  agency 
about  any  correction  or  notation  of  dispute 
made  by  the  agency  in  accordance  with  5 
U.S.C  552(d)  of  any  record  that  has  been 
disclosed  to  the  person  or  agency  if  an 
accounting  of  the  record  was  made.  Since 
this  provision  is  dependent  on  an 
individual’s  having  been  provided  an 
opportimity  to  contest  (seek  amendment  to) 
records  pertaining  to  him,  and  since  the 


above— listed  systems  of  records  are  proposed 
to  be  exempted  from  those  provisions  of  5 
U.S.C.  552a  relating  to  amendments  of 
records  as  indicated  in  paragraph  (c)  above, 
the  OTS  believes  that  this  provision  should 
not  be  applicable  to  the  above-listed  systems 
of  records. 

(f)  5  U.S.C.  552a(e)(4)(I)  requires  that  an 
agency  publish  a  public  notice  listing  the 
categories  of  sources  for  information 
contained  in  a  system  of  records.  The  OTS 
believes  that  application  of  this  provision  to 
the  above-list^  systems  of  records  could 
compromise  its  ability  to  conduct 
investigations  and  to  identify,  detect  and 
apprehend  violators  of  the  applicable  laws 
for  the  reasons  that  revealing  sources  for 
information  could  1)  disclose  investigative 
techniques  and  procedures,  2)  result  in 
possible  reprisal  directed  to  informers  by  the 
subject  under  investigation,  and  3)  result  in 
the  refusal  of  informers  to  give  information 
or  to  be  candid  with  investigators  because  of 
the  knowledge  that  their  identities  as  sources 
might  be  disclosed. 

^  5  U.S.C.  552a(e)(l)  requires  that  an 
agency  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive  order. 
The  term  “maintain”  as  defined  in  5  U.S.C. 
552a(a)(3)  includes  “collect”  and 
“disseminate.”  At  the  time  that  information 
is  collected  by  the  OTS,  there  is  often 
insufficient  time  to  determine  whether  the 
information  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  OTS;  in  many 
cases  information  collected  may  not  be 
inunediately  susceptible  to  a  determination 
whether  the  information  is  relevant  and 
necessary,  particularly  in  the  early  stages  of 
an  investigation,  and  in  many  cases 
information  which  initially  appears  to  be 
irrelevant  and  unnecessary  may,  upon  further 
evaluation  or  upon  continuation  of  the 
investigation,  prove  to  have  particular 
relevance  to  an  enforcement  program  of  OTS. 
Further,  not  all  violations  of  law  discovered 
during  an  OTS  administrative  investigation 
fall  within  the  investigative  jurisdiction  of 
OTS;  in  order  to  promote  effective  law 
enforcement,  OTS  is  often  required  to 
disseminate  information  pertaining  to  such 
violations  to  other  law  enforcement  agencies 
which  have  jurisdiction  over  the  offense  to 
which  the  information  relates.  The  OTS 
therefore  believes  that  it  is  appropriate  to 
exempt  the  above-listed  systems  of  records 
from  the  provisions  of  5  U.S.C.  552a(e)(l). 

(h)  5  U.S.C.  552a(e)(2)  requires  that  an 
agency  collect  information  to  the  greatest 
extent  practicable  directly  from  the  subject 
individual  when  the  information  may  result 
in  adverse  determinations  about  an 
individual’s  rights,  benefits,  and  privileges 
under  Federal  programs.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
impair  the  ability  of  OTS  to  conduct 
investigations  and  to  identify,  detect  and 
apprehend  violators  of  applicable  laws  for 
the  following  reasons:  (1)  most  information 
collected  about  an  individual  under 
investigation  is  obtained  frtim  third  parties 
such  as  witnesses  and  informers,  and  it  is 


usually  not  feasible  to  rely  upon  the  subject 
of  the  investigation  as  a  source  for 
information  regarding  his  activities,  (2)  an 
attempt  to  obtain  information  from  the 
subject  regarding  an  investigation  will  often 
alert  the  subject  to  the  existence  of  such  an 
investigation,  thereby  affording  him  an 
opportunity  to  conceal  his  activities  so  as  to 
avoid  apprehension,  (3)  in  certain  instances 
individuals  are  not  required  to  supply 
information  to  investigators  as  a  matter  of 
legal  duty,  and  (4)  during  investigations  it  is 
often  a  matter  of  sound  investigative 
procedures  to  obtain  information  from  a 
variety  of  sources  in  order  to  verify 
information  already  obtained. 

(i)  5  U.S.C.  552a(e)(3)  requires  that  an 
agency  inform  each  individual  whom  it  asks 
to  supply  information,  on  the  form  which  it 
uses  to  collect  the  information  or  on  a 
separate  form  that  can  be  retained  by  the 
individual,  of  the  authority  which  authorizes 
the  solicitation  of  the  information  and 
whether  disclosure  of  such  information  is 
mandatory  or  voluntary;  the  principal 
purposes  for  which  the  information  is 
intended  to  be  used;  the  routine  uses  which 
may  be  made  of  the  information;  and  the 
effects  on  the  individual  of  not  providing  all 
or  part  of  the  requested  information.  The 
OTS  believes  that  the  above-listed  systems  of 
records  should  be  exempted  from  this 
provision  in  order  to  avoid  adverse  effects  on 
its  ability  to  identify,  detect  and  apprehend 
violators  of  applicable  laws.  In  many  cases, 
information  is  obtained  from  confidential 
sources  and  other  individuals  under 
circumstances  where  it  is  necessary  that  the 
true  purpose  of  their  actions  be  kept  secret 
so  as  not  to  alert  the  subject  of  the 
investigation  or  his  associates  that  an 
investigation  is  in  progress.  In  many  cases, 
individuals  for  personal  reasons  would  feel 
inhibited  in  talldng  to  a  person  representing 
a  law  enforcement  agency  but  would  be 
willing  to  talk  to  a  confidential  source  or  a 
person  who  they  believed  was  not  involved 
in  enforcement  activity.  In  addition, 
providing  information  in  this  system  with 
written  evidence  of  who  was  the  source,  as 
required  by  this  provision,  could  increase  the 
likelihood  that  the  souirce  of  information 
would  be  the  subject  of  retaliatory  action  by 
the  subject  of  the  investigation.  Further, 
application  of  this  provision  could  result  in 
an  unwarranted  invasion  of  the  personal 
privacy  of  the  subject  of  the  investigation, 
particularly  where  further  investigation 
would  result  in  a  finding  that  he  was  not 
involved  in  unlawful  activity. 

(j)  5  U.S.C.  552a(e)(5)  requires  that  an 
agency  maintain  all  records  used  by  the 
agency  in  making  any  determination  about 
any  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness  as  is 
reasonably  necessary  to  assure  fairness  to  the 
individual  in  the  determination.  Since  5 
U.S.C.  552a(a)(3)  defines  “maintain”  to 
include  “collect”  and  “disseminate,” 
application  of  this  provision  to  the  above- 
listed  systems  of  records  would  hinder  the 
initial  collection  of  any  information  which 
could  not,  at  the  moment  of  collection,  be 
determined  to  be  accurate,  relevant,  timely 
and  complete.  Similarly,  application  of  this 
provision  would  seriously  restrict  the 
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necessary  flow  of  information  from  the  OTS 
to  other  law  enforcement  agencies  where  an 
OTS  investigation  revealed  information 
pertaining  to  a  violation  of  law  which  was 
under  the  investigative  jurisdiction  of 
another  agency.  In  collecting  information 
during  the  course  of  an  administrative 
investigation,  it  is  not  possible  or  feasible  to 
determine  accuracy,  relevance,  timeliness  or 
completeness  prior  to  collection  of  the 
information;  in  disseminating  information  to 
other  law  enforcement  agencies  it  is  often  not 
possible  to  determine  accuracy,  relevance, 
timeliness  or  completeness  prior  to 
dissemination  because  the  disseminating 
agency  may  not  have  the  expertise  with 
which  to  make  such  determinations.  Further, 
information  which  may  initially  appear 
inaccurate,  irrelevant,  untimely  or 
incomplete  may,  when  gathered,  grouped, 
and  evaluated  with  other  available 
information,  become  more  pertinent  as  an 
investigation  progresses.  The  OTS  therefore 
believes  that  it  is  appropriate  to  exempt  the 
above-listed  systems  of  records  from  the 
provisions  of  5  U.S.C.  552a(e)(5). 

(k)  5  U.S.C.  552a(e](8)  requires  that  an 
agency  make  reasonable  efforts  to  serve 
notice  on  an  individual  when  any  record  on 
the  individual  is  made  available  to  any 
person  under  compulsory  legal  process  when 
such  process  becomes  a  matter  of  public 
record.  The  OTS  believes  that  the  above- 
listed  systems  of  records  should  be  exempt 
from  this  provision  in  order  to  avoid 
revealing  investigative  techniques  and 
procedures  outlined  in  those  records  and  in 
order  to  prevent  revelation  of  the  existence 
of  an  on-going  investigation  where  there  is  a 
need  to  keep  the  existence  of  the 
investigation  secret. 

(l)  5  U.S.C.  552a(g)  provides  civil  remedies 
to  an  individual  for  an  agency  refusal  to 
amend  a  record  or  to  make  a  review  of  a 
request  for  amendment,  for  an  agency  refusal 
to  grant  access  to  a  record,  for  an  agency 
failure  to  maintain  accurate,  relevant,  timely 
and  complete  records  which  are  used  to 
make  a  determination  which  is  adverse  to  the 
individual,  and  for  an  agency  failure  to 
comply  with  any  other  provision  of  5  U.S.C. 
552a  in  such  a  way  as  to  have  an  adverse 
effect  on  an  individual.  The  OTS  believes 
that  the  above-listed  systems  of  records 
should  be  exempted  from  this  provision  to 
the  extent  that  the  civil  remedies  provided 
therein  may  be  related  to  provisions  of  5 
U.S.C.  552a  from  which  the  above-listed 
systems  of  records  are  proposed  to  be 
exempt.  Since  the  provisions  of  5  U.S.C.  552a 
enumerated  in  paragraphs  (a)  through  (k) 
above  are  proposed  to  be  inapplicable  to  the 
above-listed  systems  of  records  for  the 
reasons  stated  therein,  there  should  be  no 
corresponding  civil  remedies  for  failure  to 
comply  with  the  requirements  of  those 
provisions  to  which  the  exemption  is 
proposed  to  apply.  Further,  the  OTS  believes 
that  the  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
adversely  afreet  its  ability  to  conduct 
investigations  by  exposing  to  civil  court 
actions  every  stage  of  the  investigative 
process  in  which  information  is  compiled  or 

■  used  in  order  to  identify,  detect,  apprehend 
and  otherwise  investigate  persons  suspected 


or  known  to  be  engaged  in  conduct  in 
violation  of  applicable  laws. 

b.  Specific  exemptions  under  5  U.S.C. 
552a(k)(2).  Pursuant  to  the  provisions  of  5 
U.S.C.  552a(k)(2),  the  OTS  hereby  exempts 
certain  systems  of  records,  maintained  by  the 
OTS  from  the  provisions  of  5  U.S.C. 

552a(c)(3),  (d)(1),  (2),  (3)  and  (4),  (e)(1)  and 
(4)(G),  (H)  and  (I)  and  (f). 

1.  Exempt  Systems.  The  following  systems 
of  records,  which  contain  information  of  the 
type  described  in  5  U.S.C.  552a(k)(2),  shall  be 
exempt  from  the  provisions  of  5  U.S.C.  552a 
listed  in  paragraph  b.  above  except  as 
otherwise  indicated  below  and  in  the  general 
notice  of  the  existence  and  character  of 
systems  of  records  which  appears  elsewhere 
in  the  Federal  Register; 

.001  —  Confldential  Individual  Information 
System 

.004  —  Criminal  Referral  Database 

2.  Reasons  for  exemptions,  (a)  5  U.S.C. 

552a  (e)(4)(G)  and  (f)(1)  enable  individuals  to 
be  notifled  whether  a  system  of  records 
contains  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
impair  the  ability  of  the  OTS  to  successfully 
complete  investigations  and  inquiries  of 
suspected  violators  of  laws  and  regulations 
under  its  jurisdiction.  In  many  cases 
investigations  and  inquiries  into  violations  of 
laws  and  regulations  involve  complex  and 
continuing  patterns  of  behavior.  Individuals, 
if  informed  that  they  have  been  identified  as 
the  subject  of  an  investigation,  would  have 
an  opportunity  to  take  measiu^s  to  prevent 
detection  of  illegal  action  so  as  to  avoid 
prosecution  or  the  imposition  of  civil 
sanctions.  They  would  also  be  able  to  learn 
the  nature  and  location  of  the  investigation 
and  the  type  of  inquiry  being  made,  and  they 
would  be  able  to  transmit  this  knowledge  to 
co-conspirators.  Finally,  subjects  might  be 
given  the  opportunity  to  destroy  evidence 
needed  to  prove  the  violation  under 
investigation  or  inquiry. 

(b)  5  U.S.C.  552a  (d)(1),  (e)(4)(H)  and  (f)(2), 
(3)  and  (5)  enable  individuals  to  gain  access 
to  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
impair  its  ability  to  complete  or  continue 
investigations  and  inquiries  and  to  detect  and 
apprehend  violators  of  the  applicable  laws. 
Permitting  access  to  records  contained  in  the 
above-listed  systems  of  records  would 
provide  subjects  with  significant  information 
concerning  the  nature  of  the  investigation  or 
inquiry.  Knowledge  of  the  facts  developed 
during  an  investigation  or  inquiry  would 
enable  violators  of  laws  and  regulations  to 
learn  the  extent  to  which  the  investigation  or 
inquiry  has  progressed,  and  this  could 
provide  them  with  an  opportimity  to  destroy 
evidence  that  would  form  the  basis  for  the 
imposition  of  civil  sanctions.  In  addition, 
knowledge  gained  through  access  to 
investigatory  material  could  alert  a  subject  to 
the  need  to  temporarily  postpone 
commission  of  the  violation  or  to  change  the 
intended  point  where  the  violation  is  to  be 
committed  so  as  to  avoid  detection  or 
apprehension.  Further,  access  to 
investigatory  material  would  disclose 
investigative  techniques  and  procedures 


which,  if  known,  could  enable  individuals  to 
structure  their  future  operations  in  such  a 
way  as  to  avoid  detection  or  apprehension, 
thereby  neutralizing  investigators’ 
established  and  efrective  investigative  tools 
and  procedures.  In  addition,  investigatory 
material  may  contain  the  identity  of 
confidential  sources  who  would  not  want 
their  identity  to  be  disclosed  for  reasons  of 
personal  privacy  or  for  fear  of  reprisal  at  the 
hands  of  the  individual  about  whom  they 
supplied  information.  In  some  cases  mere 
disclosure  of  the  information  provided  by  a 
source  would  reveal  the  identity  of  the 
source  either  through  the  process  of 
elimination  or  by  virtue  of  the  nature  of  the 
information  supplied.  If  sources  could  not  be 
assured  that  their  identities  (as  sources  for 
information)  would  remain  confidential,  they 
would  be  very  reluctant  in  the  future  to 
provide  information  pertaining  to  violations 
of  laws  and  regulations,  and  this  would 
seriously  compromise  the  ability  of  the  OTS 
to  carry  out  its  mission.  Further,  application 
of  5  U.S.C.  552a  (d)(1),  (e)(4)(H)  and  (f)(2),  (3) 
and  (5)  to  the  above-listed  systems  of  records 
would  make  available  attorney’s  work 
product  and  other  documents  which  contain 
evaluations,  reconunendations,  and 
discussions  of  ongoing  legal  proceedings;  the 
availability  of  such  documents  could  have  a 
chilling  efrect  on  the  free  flow  of  infoimation 
and  ideas  within  the  OTS  which  is  vital  to 
the  agency’s  predecisional  deliberative 
process,  could  seriously  prejudice  the 
agency’s  or  the  Government’s  position  in 
litigation,  and  could  result  in  the  disclosure 
of  investigatory  material  which  should  not  be 
disclosed  for  the  reasons  stated  above.  It  is 
the  belief  of  the  OTS  that  due  process  will 
assure  that  individuals  have  a  reasonable 
opportimity  to  leam  of  the  existence  of,  and 
to  challenge,  investigatory  records  and 
related  materials  which  are  to  be  used  in 
legal  proceedings. 

(c)  5  U.S.a  552a(d)  (2),  (3)  and  (4), 

(e)(4)(H)  and  (f)(4),  which  are  dependent 
upon  access  having  been  granted  to  records 
pursuant,  to  the  provisions  cited  in 
subparagraph  (b)  above,  enable  individuals  to 
contest  (seek  amendment  to)  the  content  of 
records  contained  in  a  system  of  records  and 
require  an  agency  to  note  an  amended  record 
and  to  provide  a  copy  of  an  individual’s 
statement  (of  disagreement  with  the  agency’s 
refusal  to  amend  a  record)  to  persons  or  other 
agencies  to  whom  the  record  has  been 
disclosed.  The  OTS  believes  that  the  reasons 
set  forth  in  subparagraph  (b)  above  are 
equally  applicable  to  this  subparagraph,  and, 
accordingly,  those  reasons  are  hereby 
incorporated  herein  by  reference. 

(d)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures  of 
records  available  to  individuals  named  in  the 
records  at  their  request;  such  accountings 
must  state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the  name  and 
address  of  the  recipient.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
impair  the  ability  of  the  OTS  and  other  law 
enforcement  agencies  to  conduct 
investigations  and  inquiries  into  potential 
violations  under  their  respective 
jurisdictions.  Making  accountings  available 
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to  subjects  would  alert  those  individuals  to 
the  fact  that  the  OTS  or  another  law 
enforcement  authority  is  conducting  an 
investigation  or  inquiry  into  their  activities, 
and  such  accountings  could  reveal  the 
geographic  location  of  the  investigation  or 
inquiry,  the  nature  and  purpose  of  the 
investigation  or  inquiry  and  the  nature  of  the 
information  disclosed,  and  dates  on  which 
that  investigation  or  inquiry  was  active. 
Subjects  possessing  such  knowledge  would 
thereby  be  able  to  take  appropriate  measures 
to  avoid  detection  or  apprehension  by 
altering  their  operations,  transferring  their 
activities  to  other  locations  or  destroying  or 
concealing  evidence  which  would  form  the 
basis  for  prosecution  or  the  imposition  of 
civil  sanctions. 

(e)  5  U.S.C  552a(e)(l)  requires  that  an 
agency  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive  order. 
The  term  “maintain”  as  defined  in  5  U.S.C. 
5S2a(a)(3)  includes  “collect”  and 
“disseminate.”  At  the  time  that  information 
is  collected  by  the  OTS  there  is  often 
insufficient  time  to  determine  whether  the 
information  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  OTS;  in  many 
cases  information  collected  may  not  be 
immediately  susceptible  to  a  determination 
of  whether  the  information  is  relevant  and 
necessary,  particularly  in  the  early  stages  of 
investigation  or  inquiry;  and  in  many  cases 
information  which  initially  appears  to  be 
irrelevant  and  unnecessary  may,  upon  further 
evaluation  or  upon  continuation  of  the 
investigation  or  inquiry,  prove  to  have 
particular  relevance  to  an  enforcement 
program  of  the  OTS.  Further,  not  all 
violations  of  law  uncovered  during  an  OTS 
investigation  or  inquiry  fall  within  the 
jurisdiction  of  the  OTS;  in  order  to  promote 
effective  law  enforcement  it  often  becomes 
necessary  and  desirable  to  disseminate 
information  pertaining  to  such  violations  to 
other  law  enforcement  agencies  which  have 
jurisdiction  over  the  offense  to  which  the 
information  relates.  The  OTS  therefore 
believes  that  it  is  appropriate  to  exempt  the 
above-listed  systems  of  records  from 
provisions  of  5  U.S.C.  552a(e)(l). 

Dated;  September  20, 1995. 

Jonathan  L.  Fiechter, 

Acting  Director. 

Dated:  December  5, 1995. 

Alex  Rodriquez, 

Deputy  Assistant  Secretary  (Administration). 
(FR  Doc.  96-73  Filed  1-4-96;  8:45  am] 

BILLING  CODE:  6720-01-F 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36CFR  Part  1253 
RIN  3095-AA64 

Location  of  Records  and  Hours  of  Use; 
Suitland  Research  Room 

agency:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Final  rule;  confirmation  of 
interim  final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
adopting  as  a  final  rule  the  interim  final 
rule  on  NARA  location  of  records  and 
hotns  of  use.  The  interim  rule  modified 
research  room  hours  at  the  Suitland 
research  room  to  end  Saturday  hours 
and  updated  addresses  and  hours  of  use 
of  NARA  facilities  outside  the 
Washington,  EXI  area.  This  final  rule 
corrects  the  extended  ZIP  codes  of 
several  addresses  updated  in  the  interim 
rule.  This  rule  affects  Federal  agencies 
and  members  of  the  public  who  perform 
research  in  NARA  facilities. 

DATES:  The  effective  date  of  this  rule  is 
September  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Aim  Hadyka  or  Nancy  Allard  on 
(301) 713-6730. 

SUPPLEMENTARY  INFORMATION:  On  August 
8, 1995,  NARA  issued  an  interim  final 
rule  (60  FR  40416).  The  effective  date  of 
the  interim  final  rule  was  September  9, 
1995.  No  comments  were  received 
during  the  60-day  comment  period 
provided  by  the  interim  rule;  however, 
several  add^sses  in  the  interim  rule 
require  minor  corrections.  No  changes 
have  been  made  to  the  research  room 
hoiurs  published  in  the  interim  rule. 

This  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30, 
1993,  emd  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 

Accordingly,  the  interim  final  rule 
amending  36  CFR  part  1253  which  was 
published  at  60  FR  40416  on  August  8, 
1995,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 


2.  In  §  1253.3,  paragraph  (d)  is  revised 
to  read: 

§  1253.3  Presidential  libraries. 
***** 

(d)  Dwight  D.  Eisenhower  Library,  200 
SE  Fouiih  Street,  Abilene,  KS  67410- 
2900.  Hours:  9  a.m.  to  4:45  p.m., 

Monday  through  Friday. 

3.  In  §  1253.6,  paragraphs  (h),  (i),  and 
(m)  are  revised  to  read: 

§  1 253.6  Federal  Records  Centers. 
***** 

(h)  2312  E.  Bannister  Rd.,  Kansas  City, 
MO  64131-3060.  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

(i)  501  W.  Felix  St.,  Bldg.  1,  Dock  1, 
Fort  Worth,  TX.  Mailing  Address:  PO 
Box  6216,  Fort  Worth,  TX  76115-6216. 
Hours:  8  a.m.  to  4  p.m.,  Monday  through 
Friday. 

***** 

(m)  6125  Sand  Point  Way  NE,  Seattle, 
WA  98115-7999.  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

4.  In  §  1253.7,  paragraphs  (g),  (h),  (1), 
and  (m)  are  revised  to  read: 

§  1253.7  Regional  Archives  System. 
***** 

(g)  National  Archives — Central  Plains 
Region,  2312  E.  Bannister  Rd.,  Kansas 
City,  MO  64131-3060,  Hours:  8  a.m.  to 
4  p.m.,  Monday  through  Friday. 
Telephone:  (816)  926-6934. 

(h)  National  Arcliives — Southwest 
Region,  501  West  Felix  St.,  Bldg.  1, 

Dock  1,  Fort  Worth,  TX.  Mailing 
address:  PO  Box  6216,  Fort  Worth,  TX 
76115-0216.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(817)  334-5525. 

***** 

(l)  National  Archives — Pacific 
Northwest  Region,  6125  Sand  Point  Way 
NE.  Seattle,  WA  98115-7999.  Hours:  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
Telephone:  (206)  526-6507. 

(m)  National  Archives — Alaska 
Region,  654  W.  3rd  Ave.  Rm.  012, 
Anchorage,  AK  99501-2145.  Hours:  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
Telephone:  (907)  271-2441. 

Dated:  December  28, 1995. 

John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  96-139  Filed  1-4-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

48  CFR  Parts  1213, 1237, 1252  and 
1253 

RIN  2105-AC-30 

Revision  of  Department  of 
Transportation  Acquisition  Reguiation; 
Procedures  for  Acquiring  Training 
Services 

AGENCY:  Transportation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements  a 
Department  of  Transportation  Office  of 
the  Inspector  General  recommendation 
resulting  from  a  review  of  the 
acquisition  of  commercial  training 
services.  This  final  rule  contains 
revisions  to  the  Transportation 
Acquisition  Regulation  (TAR)  which 
were  pubfished  in  the  November  3, 1995 
Federal  Register  (60  FR  55827)  as  a 
notice  of  proposed  rulemaking  (NPRM). 
The  revisions  address  public  comments 
received  as  a  result  of  the  November  3, 
1995  NPRM.  The  TAR  is  codified  in 
Chapter  12  of  Title  48  of  the  Code  of 
Federal  Regulations. 

EFFECTIVE  DATE:  January  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Perreault  Weakley,  Office  of 
Acquisition  and  Grant  Management, 
M-61,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590:  (202)  366- 
4967. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  November  3, 1995,  revisions  to  the 
TAR  were  published  in  the  Federal 
Register  (60  FR  55827)  as  a  notice  of 
proposed  rulemaking  (NPRM). 
Comments  were  solicited  from 
interested  parties,  including  the  public 
emd  other  Federal  agencies.  The  NPRM 
annoimced  the  Department’s  intent  to 
revise  the  TAR  to  require  all  contractors 
to  certify  that  the  data  provided 
concerning  company  qualifications, 
background,  etc.,  is  current,  accurate 
and  complete;  and  to  prohibit 
contractors  from  soliciting  or 
advertising  private,  non-Govemment  (to 
include  non-appropriated  fund 
instrumentalities)  training  to  students 
during  contracted-for  training  sessions. 
The  NPRM  established  a  public 
comment  period  which  closed  on 
December  4, 1995. 

B.  Public  Comments 

Three  substantive  comments  were 
received  from  one  commentor  in 
response  to  the  proposed  rule.  The 


Department  fully  considered  these 
comments  in  developing  the  final  rule 
and  has  reconciled  the  comments  as 
follows: 

Comment:  The  clause  at  (TAR)  48 
CFR  1252.237-72,  Prohibition  on 
Advertising,  while  better  in  its 
description  of  the  practices  the 
Department  wishes  to  prohibit,  still  may 
be  too  restricted.  If  “conducting  training 
services’’  is  meant  to  mean  the  act  of 
delivering  the  contracted  training,  it  is 
acceptable.  If  it  refers  to  any  time  imder 
contract  with  the  Department,  we 
believe  it  is  too  restrictive  and 
unacceptably  interferes  with  free 
enterprise  and  conduct  of  our  business. 
To  preclude  misimderstandings, 
recommend  the  clause  be  changed  to 
read,  “*  *  *  shall  not  advertise  or 
solicit  business  from  attendees  for 
private,  non-Govemment  training 
during  the  training  sessions  *  *  *.’’ 

Response:  The  comment  was  adopted 
with  minor  changes  in  wording. 

Comment:  The  meaning  of  the  phrase 
“non-Govemment”  is  not  clear.  Does  it 
mean  training  that  is  not  apphcable  to 
the  Government  or  training  provided  by 
“for  profit”  and  “not  for  profit” 
companies.  In  the  interest  of  fair 
competition  and  free  enterprise,  this 
mle  should  extend  to  all  non- 
appropriated  fund  instrmnentalities. 
Recommend  the  phrase  “to  include  non- 
appropriated  fund  instrumentalities”  be 
included  after  each  mention  of  the  term 
‘  ‘non-Govemment.  ’  ’ 

Response:  The  mle  extends  to  all  for 
profit  and  not  for  profit  companies 
under  contract  to  provide  training  to 
DOT  employees.  The  TAR  language  is 
considered  adequate  and  no  change  was 
required. 

Comment:  We  believe  the  clause  at 
(TAR)  1252.237-72  is  also  too  restrictive 
with  regard  to  a  common  occurrence 
which  arises  while  providing  the 
training.  Students  who  are  interested  in 
other  subject  areas  may  ask  about  our 
ability  to  provide  such  training. 

Literally  interpreted,  our  instmctors 
could  not  answer  such  questions.  We  do 
not  believe  this  to  be  the  intent  of  the 
clause.  We  recommend  inserting  the 
word  “unsolicited”  in  the  second 
sentence  of  the  clause  as  follows,  “This 
prohibition  extends  to  unsolicited  oral 
comments,  *  * 

Response:  The  comment  was  adopted 
and  (TAR)  48  CFR  1252.237-72  was 
changed  to  reflect  this  clarification. 

C.  Regulatory  Analyses  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866  or 
imder  the  Department’s  Regulatory 
Pohcies  and  Procedures.  The 


Department  does  not  believe  that  there 
would  be  sufficient  Federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment.  This  mle 
will  not  have  a  significant  economic 
impact  on  a  substantial  munber  of  small 
entities  because  the  basic  policies 
remain  unchanged.  Therefore,  this  mle 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  appUes  because  the  final  mle 
contains  information  collection 
requirements  which  require  OMB 
approval  imder  44  U.S.C.  3501,  et  seq. 
OMB  has  granted  approval  for  the 
period  through  April  30, 1997,  under 
OMB  Control  Number  2105-0517. 

List  of  Subjects  in  48  CFR  Parts  1213, 
1237, 1252  and  1253 

Government  procurement. 

This  final  mle  is  issued  by  delegated 
authority  under  49  CFR  1.59(q).  This 
authority  has  been  redelegated  to  the 
Senior  F^ocurement  Executive. 

Issued  this  22nd  day  of  December  1995,  at 
Washington,  DC. 

David  J.  Litman, 

Senior  Procurement  Executive. 

Adoption  of  Amendments 

Title  48  of  the  Code  of  Federal 
Regulations,  Parts  1213, 1237, 1252  and 
1253  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
chapter  12,  Parts  1213, 1237, 1252  and 
1253  continues  to  read  as  follows: 

Authority:  5  U.S.C.  201;  41  U.S.C  418(b); 
48  CFR  3.1. 

2.  Part  1213  is  amended  by  adding 
subpart  1213.71  to  read  as  follows: 

PART  1213— SMALL  PURCHASES  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

Subpart  1213.71— Department  of 
Transportation  Procedures  for  Acquiring 
Training  Services 

1213.7100  Applicability. 

1213.7101  Solicitation  provision  and 
contract  clause. 

Subpart  1213.71 — Department  of 
Transportation  Proc^ures  for 
Acquiring  Training  Services 

§  1 21 3.71 00  Applicability. 

(a)  DOT  policy  at  (TAR)  48  CFR 
1237.7000  also  applies  to  the  Standard 
Form  (SF)  182,  Request,  Authorization, 
Agreement  and  Certification  of  Training, 
which  may  be  used  to  acquire  training 
services;  however,  the  policy  does  not 
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apply  to  training  services  acquired  by 
the  Government  purchase/credit  card. 

The  Government  purchase/credit  card 
can  only  be  used  to  acquire  training 
services  valued  at  $2,500  or  less. 

(b)  As  reflected  in  (TAR)  48  CFR 
1237.7002,  this  policy  does  not  apply  to 
training  attended  by  DOT  employees 
which  is  scheduled  and  conducted  by 
Government  sources  of  supply, 
educational  institutions,  or  private 
entities  where  DOT  does  not  control  or 
sponsor  the  training.  Examples  of  when 
the  policy  does  and  does  not  apply 
include: 

(1)  When  SF  182s  are  issued  for  three 
DOT  employees  to  attend  a  one  week 
course  at  a  university  or  other  private 
entity,  the  policy  does  not  apply.  DOT 
does  not  control  this  course  because  the 
university  or  private  entity  has  a 
contract  in  place  with  the  treiining 
provider  and  DOT  is  placing  an  order 
under  an  existing  contract;  and 

(2)  When  DOT  awards  a  contract  to  a 
university  or  other  private  entity  to 
provide  training  for  DOT  and/or  other 
Government  persoimel,  the  policy 
applies.  DOT  controls  this  course; 
therefore,  no  soliciting  or  advertising  of 
private,  non-Govenunent  training  while 
conducting  the  contracted-for  training  is 
permitted. 

§  1 21 3.71 01  Solicitation  provision  and 
contract  clause. 

(a)  Contracting  officers  shall  insert  the 
provision  at  (TAR)  48  CFR  1252.237-71, 
Certification  of  Data,  in  all  solicitations 
and  requests  for  quotations,  and  the 
clause  at  (TAR)  48  CFR  1252.237-72, 
Prohibition  on  Advertising,  in 
solicitations,  requests  for  quotations, 
and  all  contracts  (e.g.,  purchase  orders, 
SF  182s)  for  training  services  when  the 
content  and/or  presentation  of  the 
training  is  controlled  by  DOT. 

(b)  Contracting  officers  shall 
incorporate  the  successful  offeror’s 
certified  data  into  any  resultant 
contract(s).  Certified  data  may  be  , 
incorporated  by  reference,  if  the 
contracting  officer  determines  it 
contains  sufficient  descriptive 
information  (i.e.,  dated  material  such  as 
resumes,  company  and/or  personnel 
qualifications)  to  reliably  describe  the 
certified  data  submitted. 

PART  1237— SERVICE  CONTRACTING 

3.  Subpart  1237.70,  Department  of 
Transportation  Procedmes  for  Acquiring 
Training  Services,  is  added  to  read  as 
follows: 


Subpart  1237.70— Department  of 
Transportation  Procedures  for  Acquiring 
Training  Services 

1237.7000  Policy. 

1237.7001  Certification  of  data. 

1237.7002  Applicability. 

1237.7003  Solicitation  provision  and 
contract  clause. 

Subpart  1237.70 — Department  of 
Transportation  Procedures  for 
Acquiring  Training  Services 

§1237.7000  Policy. 

When  training  services  are  provided 
imder  contract  to  DOT,  it  is  the  policy 
of  DOT  that  all  prospective  contractors: 

(a)  Certify  that  the  data  provided 
concerning  company  qualifications, 
background  statements,  etc.,  is  current, 
accurate,  and  complete:  and 

(b)  Agree  to  not  solicit  or  advertise 
private,  non-Govemment  training  while 
conducting  a  training  course. 

§  1237.7001  Certification  of  data. 

Towards  fulfilling  DOT’S  policy  at 
(TAR)  48  CFR  1237.7000(a),  contracting 
officers  shall  request  information  from 
prospective  contractors  for  certification 
purposes.  The  type  of  information 
requested  is  dependent  upon  the 
criticality  of  the  service  and/or  emy 
unique  or  essential  qualification 
requirements. 

§1237.7002  Applicability. 

The  policy  at  (TAR)  48  CFR 
1237.7000  applies  to  all  DOT  contracts 
as  defined  in  FAR  2.101  for  training 
services  when  DOT  controls  the  content 
and/or  presentation  of  the  course.  This 
policy  does  not  apply  to  courses 
attended  by  DOT  employees  which  are 
offered  and  sponsored  by  Government 
sources  of  supply,  educational 
institutions,  or  private  entities  where 
DOT  does  not  control  the  course  content 
or  presentation.  (See  (TAR)  48  CFR 
1213.7100  for  examples.) 

§  1237.7003  Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  (TAR)  48  CFR 
1252.237-71,  Certification  of  Data,  in 
solicitations  and  the  clause  at  (TAR)  48 
CFR  1252.237-72,  Prohibition  on 
Advertising,  in  solicitations  and 
contracts  for  training  services  when  the 
content  and/or  presentation  of  the 
course  is  controlled  by  DOT. 

(b)  Contracting  officers  shall 
incorporate  the  successful  offeror’s 
certified  data  into  any  resultant 
contract(s).  Certified  data  may  be 
incorporated  by  reference,  if  the 
contracting  officer  determines  it 
contains  sufficient  descriptive  . 
information  (i.e.,  dated  material  such  as 


resumes,  company  and/or  personnel 
qualifications)  to  reliably  describe  the 
certified  data  submitted. 

PART  1252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Part  1252  is  amended  to  add 
1252.237-71  and  1252.237-72  in 
subpart  1252.2  as  follows: 

Subpart  1252.2— Texts  of  Provisions 
and  Clauses 

§  1252.237-71  Certification  of  data. 

As  prescribed  in  (TAR)  48  CFR 
1213.7101  and  1237.7003,  insert  the 
following  provisions: 

Certification  of  Data  (Jan  1096) 

(a)  The  offeror  represents  and  certifies  that 
to  the  best  of  its  knowledge  and  belief,  the 
information  and/or  data  (e.g.,  company 
profile,  qualifications,  background 
statements,  brochures)  submitted  with  its 
offer  is  current,  accurate,  and  complete  as  of 
the  date  of  its  offer. 

(b)  The  offeror  understands  that  any 
inaccurate  data  provided  to  the  Department 
of  Transportation  may  subject  the  offeror,  its 
subcontractors,  its  employees,  or  its 
representatives  to:  (1)  prosecution  for  false 
statements  pursuant  to  18  U.S.C.  1001  and/ 
or;  (2)  enforcement  action  for  false  claims  or 
statements  pursuant  to  the  Program  Fraud 
Civil  Remedies  Act  of  1986,  31  U.S.C.  3801- 
2812  and  49  CFR  part  31  and/or;  (3) 
termination  for  default  under  any  contract 
resulting  hum  its  offer  and/or;  (4)  debarment 
or  suspension. 

(c^  The  offeror  agrees  to  obtain  a  similar 
certification  from  its  subcontractors. 

Signature: _ 

Date:  _ 

Typed  Name  and  Title: _ 

Company  Name: _ _ _ 

This  certification  concerns  a  matter  within 
the  jurisdiction  of  an  agency  of  the  United 
States  and  the  making  of  a  false,  fictitious,  or 
fraudulent  certification  may  render  the  maker 
subject  to  prosecution  under  Title  18,  United 
States  Code,  Section  1001. 

(End  of  provision) 

§  1252.237-72  Prohibition  on  advertising. 

As  prescribed  in  (TAR)  48  CFR 
1213.7002  and  1237.7003,  insert  the 
following  clause: 

Prohibition  on  Advertising  (Jan.  1996) 

The  contractor  or  its  representatives 
(including  training  instructors)  shall  not 
advertise  or  solicit  business  from  attendees 
for  private,  non-Govemment  training  during 
contracted-for  training  sessions.  This 
prohibition  extends  to  unsolicited  oral 
comments,  distribution  or  sales  of  written 
materials,  and/or  sales  of  promotional  videos 
or  audio  tapes. 

The  contractor  agrees  to  insert  this  clause 
in  its  subcontracts. 
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Appendix  to  Subpart  1253.3 
******* 


Tar  Matrix 


Prescribed 

in 

n 

Principle  type  and/or  purpose  of  contract 

Provision  or  clause 

I 

IBR 

UCF 

FP 

SUP 

CR 

SUP 

FP 

R&D 

CR 

R&D 

FP 

SVC 

CR 

SVC 

FP 

CON 

CR 

CON 

T&M 

LH 

LMV 

Q 

m 

IBB 

m 

UTL 

SVC 

D 

B 

mm 

mmi 

mmi 

B 

B 

mmi 

mmi 

mmi 

mmi 

B 

mmi 

B 

B 

1237.7003 

H 

mm 

mm 

mm 

mm 

B 

B 

mm 

mm 

mm 

mm 

B 

mm 

B 

B 

Mi 

■■ 

Biiii 

iiiii 

Miiii 

Miiiiii 

■M 

iiiiii 

iiiii 

iiiiii 

Milii 

M 

iiiii 

iiiiii 

iiiii 

Milii 

— 

(End  of  clause) 

PART  1253— FORMS 

I  5.  In  the  appendix  to  Subpart  1253.3, 

!  the  (TAR)  Matrix  is  amended  by  adding 


1252.237- 71,  Certification  of  Data,  and 

1252.237- 72,  Prohibition  on 
Advertising,  immediately  following 

1252.237- 70,  Qualifications  of 
Employees,  as  follows: 


[FR  Doc.  96-137  Filed  1-4-96;  8:45  am] 


BILUNQ  CODE  4910-62-P 


394 _ 

Proposed  Rules  Federal  Register 

Vol.  61,  No.  4 
Friday,  January  5,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed  ‘ 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  fineil 
rules. 


OFFICE  OF  PERSONNEL 
H/IANAGEMENT 

5  CFR  Parts  731, 732,  and  736 

RIN  3206-AB92 

Suitability,  National  Security  Positions, 
and  Personnel  Investigations 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
changes  to  rules  on  personnel 
suitability,  national  security  positions, 
and  personnel  investigations  which 
OPM  previously  issued  as  an  interim 
rule  with  a  request  for  comments.  OPM 
has  received  and  considered  public 
comments  and  is  now  publishing  for 
comment  proposed  changes.  The 
proposed  rule  incorporates  many  of  the 
suggestions  received,  makes  additional 
changes  based  on  the  recent 
abolishment  of  the  Federal  Personnel 
Manual  (FPM),  and  continues  the 
distinctions  in  the  interim  rule  between 
national  security  investigations  and 
investigations  to  determine  suitability 
for  non-sensitive  positions.  OPM  will 
issue  a  final  rule  after  review  of  the 
comments  received  on  this  proposed 
rule. 

DATES:  Comments  must  be  submitted  on 
or  before  February  20, 1996. 

ADDRESSES:  Send  written  comments  to 
John  J.  Lafferty,  Deputy  Associate 
Director  for  Investigations,  Office  of 
Personnel  Management,  Post  Office  Box 
886,  Washington,  DC,  20044-0886. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J,  Lafferty,  (202)  376-3800. 
SUPPLEMENTARY  INFORMATION:  OPM 
promulgated  the  current  suitability  and 
personnel  seciurity  regulations  as  an 
interim  rule  with  a  request  for 
comments  in  the  Federal  Register  (56 
FR  18650-18656,  April  23, 1991). 
Comments  were  received  from  16 
sources,  including  individuals.  Federal 
agencies.  Federal  employee  unions,  emd 
public  interest  organizations.  The 


following  summarizes  the  principal 
comments,  suggestions  and  proposed 
actions  to  be  taken,  as  well  as 
information  added  because  of  the 
abolishment  of  the  FPM. 

Part  731 

Section  731.102  Implementation 

Because  of  the  abolishment  of  the 
FPM,  a  new  section  has  been  added  to 
the  regulations  outlining  OPM’s  and 
agencies’  responsibilities  imder  the 
Computer  Security  Act  of  1987  and 
OMB  Circular  A-130. 

Section  731.103  Delegation  to 
Agencies 

The  interim  regulations  provided  that 
OPM  could,  in  its  discretion,  delegate  to 
agencies  authority  for  adjudicating 
suitability.  In  accordance  with 
recommendations  of  the  National 
Performance  Review  (NPR),  the 
proposed  regulations  delegate  to 
agencies  all  suitability  adjudication 
authority,  except  in  cases  of  material 
intentional  false  statemeilt  or  deception 
or  fraud  in  examination  or  appointment. 

Several  commenters  on  the  interim 
regulations  were  concerned  that  the 
provision  for  delegation  to  agencies  of 
suitability  determination  authority  did 
not  extend  all  of  the  same  procedural 
protections  that  are  applicable  in  OPM- 
adjudicated  cases. 

OPM  has  revised  the  regulations  to 
make  clear  that  all  procedural  rights 
applicable  in  OPM-adjudicated  cases 
pertain  to  agency  adjudications.  This 
should  alleviate  concerns  expressed 
regarding  “administrative  due  process’’ 
for  cases  involving  delegated  suitability 
determination  auffiority. 

Section  731.201  Standard 

Section  731.201  has  been  revised  to 
clarify  that  removal  is  not  the  only 
option  that  may  be  pursued  for  an 
employee  foimd  imsuitable.  The 
Director  of  OPM  has  authority  under 
Civil  Service  Rule  5.3(a)(a)  to  instruct 
agencies  “to  separate  or  take  other 
action”  against  an  employee  found 
imsuitable  (emphasis  supplied),  and 
agencies  will  have  the  same  authority 
under  delegated  suitability  adjudication 
authority. 

Section  731.202  Criteria 

OPM  received  favorable  comments  on 
the  substitution  of  a  more  clearly  job- 
related  criterion  for  “alcohol  abuse,’’  in 


lieu  of  the  prior  standard  of  “habitual 
use  of  intoxicating  beverages  to  excess.’’ 
However,  a  number  of  negative 
comments  were  received  regarding 
certain  other  criteria.  One  commenter 
thought  that  “refusal  to  furnish 
testimony  as  required  by  §  5.4  of  this 
chapter’’  was  too  broad  and  should  be 
qualified  by  language  making  clear  that 
the  provision  was  not  intended  to 
require  testimony  protected  by  the  U.S. 
Constitution  or  the  Whistleblower 
Protection  Act  or  the  Inspector  General 
Act.  No  change  is  proposed  in  response 
to  this  comment.  OPM  believes  it  is  self- 
evident  that  none  of  OPM’s  regulations 
should  or  would  be  interpreted  or 
applied  in  any  manner  that  would 
violate  the  Constitution  or  specific 
statutory  mandates. 

Another  commenter,  while  opining 
that  “knowing  and  willful  engagement 
in  acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force”  was  “more  stringent”  than 
“current  criteria,”  nevertheless  urged 
elimination  of  this  criterion  altogether 
on  First  Amendment  grounds.  OPM 
does  not  consider  it  necessary  to  adopt 
this  suggestion  because  OPM  does  not 
believe  that  the  criterion  authorizes 
constitutionally  forbidden  questions 
concerning  “political  associations”  or 
“broad  inquiries  into  loyalty.”  The 
phrase  “acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force”  properly  focuses  on  illegal  acts, 
and  prevents  inquiry  into  an  applicant’s 
or  employee’s  political  beliefs  or 
associations.  Mere  advocacy  of  the  use 
of  violence  as  an  avenue  of  political 
reform  is  not  penalized  under  the 
standard. 

Other  comments  were  received 
concerning  the  proposed  illegal  drug 
use  criterion.  One  conunenter  thou^t 
that  “substantial”  rehabilitation  was  too 
vague,  and  that  “complete” 
rehabilitation  should  be  required;  one 
commenter  thought  that  both  “use”  and 
“substantial”  were  too  vague,  calling  for 
purely  subjective  judgments,  and  that 
the  entire  standard  was  defective 
because  not  job-related;  another 
commenter  asked  how  the  illegal  drug 
use  criterion  could  be  reconciled  with 
the  Drug  Abuse  Office  and  Treatment 
Act.  OPM  does  not  believe  that  the 
illegal  drug  use  criterion  would  be 
interpreted  or  applied  in  a  manner  that 
would  contravene  the  Drug  Abuse 
Office  and  Treatment  Act,  and  suggests 
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that  “substantial”  rehabilitation  is  a 
suitable  standard,  to  be  assessed  in  light 
of  the  evidence  in  a  particuleu  case. 

OPM  has  proposed  two  additions  to 
the  “specific  factors”  in  subsection  (b): 
Misconduct  or  negligence  in  prior 
employment  has  been  broadened  to 
include  current  employment  as  well  as 
prior  employment,  and  the  intentional 
false  statement  factor  has  been  changed 
to  read  “material  intentional  false 
statement.”  The  latter  change  accords 
with  longstanding  OPM  practice  (as 
reflected  in  the  former  FPM)  that  a 
falsification  must  be  “material”  in  order 
to  justify  debarment,  removal,  or  other 
appropriate  action. 

Section  731.203  Due  Process 

OPM  has  set  forth  a  new  and  sepmate 
provision  governing  “due  process” 
protections  applicable  in  suitability 
cases,  as  distinguished  fi-om  due  process 
provisions  applicable  in  national 
security  cases  under  §  732.301.  Based  on 
objections  received  from  many 
commenters  regarding  the  use  of 
confidential  information  in  suitability 
adjudications,  and  consistent  with 
judicial  precedent,  OPM  proposes  to 
ensure  that  information  furnished  by 
confidential  sources  may  not  be  used  by 
agencies  in  adjudicating  suitability. 

Section  731.302  Designation  of  Public 
Trust  Positions  and  Investigative 
Requirements  [This  Section  Was 
Entitled  “Risk  Designation  and 
Investigative  Requirements”  in  the 
Interim  Regulations] 

OPM  received  a  number  of  comments 
questioning  the  lack  of  specificity  in 
paragraphs  (a)  and  (b)  of  §  731.302. 
Commenters  were  concerned  about  the 
lack  of  guidance  to  agencies,  especially 
with  respect  to  assessing  “risk  levels”  of 
positions  covered  under  §  731.302.  OPM 
has  deleted  all  references  to  “risk 
levels”  in  the  proposed  regulation,  and 
has  set  forth  specific  criteria  for 
determining  public  trust  positions.  In 
addition,  the  regulation  makes  clear  that 
agency  heads,  not  OPM,  are  responsible 
for  the  designation  of  public  trust 
positions  within  their  agencies. 

A  number  of  commenters  opposed  the 
reinvestigation  requirement  for  public 
trust  positions  set  forth  in  §  731.302(c), 
pointing  out  that  there  is  no  clear 
statutory  foundation  for  imposing  a 
reinvestigation  requirement  for  current 
employees  occupying  positions  not 
affecting  national  security,  rather,  the 
authorities  empowering  OPM  to 
conduct  suitability  investigations  speak 
solely  in  terms  of  “applicants.”  Because 
of  the  lack  of  statutory  or  other  authority 
for  reinvestigating  the  character  and 
fitness  of  current  employees  who  do  not 


occupy  positions  affecting  national 
security,  OPM  proposes  to  delete  from 
the  final  regulations  the  reinvestigation 
requirement  for  public  trust  positions. 
Agencies  wishing  to  conduct 
reinvestigations  may  explore  their 
enabling  legislation  to  determine 
whether  they  have  the  authority  to 
conduct  reinvestigations  on  their  own 
initiative. 

Section  731 .303  Actions  by  OPM  and 
Other  Agencies 

OPM  received  a  number  of  comments 
concerning  §  731.303(c),  which  provides 
that  suitability  disqualification  actions 
are  not  considered  actions  under  part 
752  or  §§315.804-806  of  part  315.  The 
primary  concern  seemed  to  be  that  by 
withdrawing  suitability-based  removal 
actions  from  the  statutory  protections 
associated  with  other  adverse  actions, 
employees  would  be  denied  the 
protection  of  collective  bargaining 
agreements  and  attendant  grievance  and 
arbitration  procedures. 

OPM  does  not  consider  it  appropriate 
to  amend  the  regulation  in  question 
along  the  lines  suggested  for  two 
reasons.  First,  the  questioned  provision 
is  not  new  (except  to  the  extent  that 
removals  of  probationary  employees  are 
included).  Suitability-based  removals 
have  always  been  exempted  fi’om 
agency-initiated  removal  procedures: 
see  5  CFR  §  731.302(c)  (1991).  Second, 
suitabihty  actions  are  taken  under 
authority  delegated  to  OPM  by  the 
President.  These  actions  are  taken  by 
OPM  in  the  exercise  of  its  government 
wide  function  of  safeguarding  the 
appointment  process  to  positions  in  the 
competitive  service.  They  are  not 
chapter  75  adverse  actions  at  all. 
Accordingly,  chapter  75  of  title  5  does 
not  apply  to  suitability  actions.  Such 
actions  also  are  not  subject  to  the 
negotiated  grievance  procedure,  which 
is  limited  to  disputes  between  agencies 
in  their  capacity  as  employers  and 
employees  in  recognized  bargaining 
units. 

Section  731.304  Debarment 

One  commenter  thought  that  the 
provision  giving  OPM  discretion  to 
debar  a  person  found  unsuitable  from 
reapplying  for  a  competitive  service 
position  for  up  to  3  years  was  unclear 
in  failing  to  clarify  whether  a  new 
determination  of  suitability  after 
expiration  of  a  debarment  period  would 
trigger  the  same  procedural  protections 
as  are  afforded  upon  an  initial 
suitability  determination.  Another 
commenter  felt  that  debarment  for  3 
years  was  too  long,  and  that  debarment 
for  up  to  1  year  would  be  a  more 
reasonable  standard. 


OPM  applies  the  same  procedural 
protections  upon  subsequent 
redeterminations  of  suitability  as  it 
applies  in  initial  determinations.  In 
order  to  make  this  clear,  a  clarifying 
phrase  to  this  effect  has  been  added  to 
§  731.304(b).  OPM  does  not  believe  it  is 
necessary  to  change  the  permissible 
debarment  period,  since  OPM  exercises 
discretion  in  each  case,  giving  due 
weight  to  the  “additional  factors”  set 
forth  in  §  731.202(c). 

Subpart  D — Suitability  Actions 

Two  commenters  recommended 
extending  due  process  protections 
under  part  731  to  excepted  service 
employees,  since  recent  amendments  to 
5  U.S.C.  §  7511  grant  appeal  rights  in 
adverse  action  cases  to  most  employees 
in  the  excepted  service.  This  suggestion 
cannot  be  adopted  since  OPM  does  not 
have  authority  to  extend  part  731 
requirements  to  the  excepted  service. 

Commenters  also  suggested  that 
§  731.403  be  amended  to  limit  an 
agency’s  discretion  to  set  the  time  and 
place  of  an  employee’s  oral  answer,  to 
require  agencies  to  provide  employees 
paid  time  to  prepare  an  answer,  and  to 
require  that  agencies  answering  an  OPM 
proposed  action  notice  also  provide  it  to 
the  employee.  OPM  does  not  believe  it 
is  appropriate  to  limit  the  discretion  to 
set  the  time  and  place  of  oral  responses, 
in  light  of  the  NPR’s  recommendation 
that  agencies  by  given  more  latitude  in 
suitability  determinations.  Simileuly,  it 
should  be  up  to  each  agency  to 
determine  whether  it  wishes  to  excuse 
an  individual  or  class  of  individuals  for 
brief  periods  of  time  for  the  pmrpose  of 
preparing  answers  and  appeals  in 
suitability  actions. 

OPM  has,  however,  assumed  an 
additional  obligation  in  §  731.402(b): 
Copies  of  notices  of  proposed  actions 
must  now  be  sent  both  to  respondents’ 
residences  and  to  their  duty  stations,  in 
order  to  ensure  actual  receipt  of  such 
notices  by  respondents. 

Section  731.501  Appeal  to  the  Merit 
Systems  Protection  Board 

OPM  published  a  final  rule  revoking 
the  section  establishing  the  OPM 
Review  Panel,  concluding,  as  several 
commenters  predicted,  that  the  OPM 
Review  Panel  did  not  serve  a  useful 
independent  review  function  (60  FR 
13613)  March  14, 1995. 

Under  OPM’s  interim  rule  that 
established  the  Review  Panel, 
appellants  were  retained  in  a  pay  status 
while  their  appeals  were  pending  with 
the  Panel,  but  if  the  Panel  affirmed 
OPM’s  decisions,  the  appellants’ 
agencies  were  directed  to  remove  the 
appellants  within  5  days  of  receipt  of 
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the  Panel’s  decision  by  the  agency.  With 
the  elimination  of  the  Panel,  the 
appellants’  employing  agencies  not  have 
the  option  of  retaining  appellants  in  a 
pay  status  pending  adjudication  of  their 
appeals  to  the  MSPB. 

Part  732 

Section  732.102  Definition  and 
Applicability 

Several  commenters  suggested  that 
the  definition  of  national  security 
positions  be  changed  by  broadening 
“activities  of  the  Government’’  to 
include  “the  conduct  of  foreign 
relations.’’  It  was  also  suggested  that  the 
degree  of  involvement  in  national 
security  activities  necessary  to  support 
a  national  security  designation  be 
spelled  out,  and  that  the  meaning  of 
“regular”  access  to  classified 
information  be  clarified. 

OPM  proposes  to  broaden  the 
definition  of  national  security  positions 
to  include  “positions  primarily 
concerned  with  sensitive  diplomatic 
relations  with  other  coimtries,” 
believing  that  “conduct  of  foreign 
relations”  is  too  broad  a  phrase  emd 
might,  for  example,  invite  national 
secmrity  position  designations  for 
positions  beyond  those  involved  in 
trade  negotiations,  such  as  those 
involving  only  trade  promotion. 

OPM  has  not  adopted  the  suggestion 
that  the  degree  of  involvement  in 
national  security  activities  necessary  to 
support  a  national  security  position 
designation  be  spelled  out,  since  OPM 
believes  that  agencies  are  in  the  best 
position  to  judge  whether  particular 
positions  might  have  an  adverse  effect 
on  national  security  within  the  meeming 
ofE.O.  10450. 

OPM  proposes  to  retain  the  word 
“regular”  in  connection  with  access  to 
classified  national  security  information, 
so  that  it  is  clear  that  irregular, 
infi«quent,  or  occasional  access  to  such 
information  does  not  justify  a  national 
security  position  designation. 

Section  732.201  Sensitivity  Level 
Designations  and  Investigative 
Requirements 

This  section  incorporates  definitions 
of  sensitivity  levels  and  related 
guidance  h’om  the  abolished  FPM. 

Section  732.202  Waivers  and 
Exceptions  to  Investigative 
Requirements 

One  commenter  suggested  that 
positions  covered  by  §  732.202(b)(1)  be 
identified  as  “non-sensitive”  and  that 
this  section  be  moved  to  part  731.  This 
suggestion  misconstrues  the  meaning 
and  purpose  of  §  732.202(b)(1).  The 


positions  described  in  that  section  are 
related  to  national  security,  and  are  thus 
“sensitive”  positions;  but,  because  of 
their  temporary  or  seasonal  natme, 
agencies  are  permitted  imder  E.0. 10450 
to  request  that  OPM  exempt  them  from 
the  investigative  requirements  of  that 
order.  (Paragraph  (b)  of  §  732.202  has 
been  revised  to  clarify  that  the  specified 
positions  may  be  exempted  from  the 
investigative  requirements  of  E.0. 10450 
only  upon  request  of  the  head  of  the 
agency  concerned.) 

OPM  also  proposes  to  remove 
§  732.202(b)(2)  from  the  final 
regulations,  since  there  is  no  authority 
in  E.0. 10450  for  this  provision  as  it 
appeared  in  the  interim  regulations. 

Section  732.203  Periodic 
Reinvestigations 

One  commenter  suggested  that 
periodic  investigations  in  national 
security  cases  are  unnecessary,  on  the 
ground  that  competent  managers  should 
make  it  their  business  to  gamer  the 
same  information  through  personal 
inquiries  and  observations.  However, 
OPM  proposes  to  retain  the  requirement 
for  perio^c  reinvestigations  in  national 
secvuity  cases,  since  reinvestigations 
appear  to  be  authorized  imder  E.O. 
10450,  have  been  stemdard  practice  at 
least  since  1965  pursuant  to  Presidential 
directive,  and  are  contemplated  by 
National  Security  Directive  63  (October 
21, 1991)  and  E.O.  12968. 

Subpart  C — ^Due  Process  and  Reporting 
Section  732.301  Due  Process 

OPM  received  a  number  of  comments 
suggesting  that  procedural  protections 
be  strengthened  for  persons  seeking 
security  clearances,  as  well  as  a 
suggestion  that  the  standards  for 
granting  or  continuing  security 
clearances  be  made  uniform  for  Federal 
Government  employees  and  for  Federal 
Government  contractors.  With  respect  to 
the  recommendation  that  OPM  establish 
uniform  govemmentwide  procedmes  for 
the  granting,  denial  or  revocation  of 
security  clearances,  general  authority  in 
this  area  does  not  belong  to  OPM  but  is 
vested  in  individual  agencies  under  E.O. 
10450  and  E.O.  12958. 

Part  736 

Part  736  has  been  revised  to  make 
clear  that  its  requirements  apply  only  to 
suitability  and  national  security 
investigations  conducted  under  parts 
731  and  732  and  to  national  security 
investigations  of  individuals  seeking  or 
holding  employment  with  Federal 
contractors.  In  addition,  OPM  proposes 
to  make  the  following  changes  in 
persoimel  investigation  requirements: 


Section  736.104  Timing  of 
Investigations 

Except  for  Special-Sensitive  national 
security  position,  OPM  has  added  a 
requirement  that  investigations  for  all 
positions  subject  to  investigation  be 
initiated  within  14  days  of  placement  in 
the  position.  This  section  implements 
the  NPR’s  recommendation  that 
backgroimd  investigations  be  conducted 
promptly. 

Section  736.201  Protecting  the  Identity 
of  a  Source 

Several  commenters  urged  OPM  to 
eliminate  the  use  of  confidential  sources 
of  information  or,  in  the  alternative,  to 
impose  tighter  controls  on  the  granting 
of  pledges  of  confidentiality. 

OPM  does  not  believe  it  is  appropriate 
to  eliminate  the  use  of  confidential 
sources  altogether,  since  Congress 
specifically  provided  for  the  gremting  of 
confidentiality  in  appropriate 
circumstances  in  the  Privacy  Act  of 
1974.  However,  in  §  731.203,  OPM  has 
proposed  that  information  furnished  by 
confidential  sources  may  not  be  used  by 
agencies  in  adjudicating  suitability  in 
non-national  security  cases,  and  in 
§  736.201,  OPM  has  added  a  new 
provision  that  pledges  of  confidentiality 
imder  either  part  731  or  part  732  may 
be  granted  “only  in  the  most  compelling 
circumstances  and  only  upon  specific 
request  by  the  source. ’’The  latter 
requirement  conforms  to  OMB’s  Privacy 
Act  guidelines  (40  FR  28949,  28974 
(1975)). 

Section  736.203  Use  of  the  Polygraph 

Chapter  736  of  the  former  FPM 
contained  limitations  upon  using 
polygraphs  in  personnel  investigations, 
based  upon  a  July  29, 1966,  interagency 
committee  report  approved  by  former 
President  Lyndon  B.  Johnson.  The 
restrictions  previously  contained  in  the 
FPM  are  carried  over  in  their  entirety  in 
§  736.203. 

Subpart  C — ^Maintenance  of  Information 

This  section  incorporates  OPM 
requirements  for  the  maintenance  and 
handling  of  OPM  investigative  files 
formerly  contained  in  the  FPM. 

E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  relate  to  internal  personnel 
matters  within  the  Federal  Government. 
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List  of  Subjects  in  5  CFR  Parts  731,  732, 
and  736 

Administrative  practice  and 
procedxue,  Government  employees. 
National  defense.  Freedom  of 
information.  Investigations,  Privacy. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  731,  732,  and  736  as 
follows: 

1.  Part  731  is  revised  to  read  as 
follows: 

PART  731— SUITABILITY 

Subpart  A — Scope 

Sec. 

731.101  Purpose. 

731.102  Implementation. 

731.103  Delegation  to  agencies. 

Subpart  B — Suitability  Determinations 

731.201  Standard. 

731.202  Criteria. 

731.203  Due  process. 

Subpart  C— Suitability  Rating  Actions 

731.301  Jurisdiction. 

731.302  Designation  of  public  trust 
positions  and  investigative  requirements. 

731.303  Actions  by  OPM  and  other 
agencies. 

731.304  Debarment. 

Subpart  D — Suitability  Actions 

731.401  Scope. 

731.402  Notice  of  proposed  action. 

731.403  Answer. 

731.404  Decision. 

Subpart  E — ^Appeal  to  the  Merit  Systems 
Protection  Board 

731.501  Appeal  to  the  Merit  Systems 
Protection  Board. 

Subpart  F  Savings  Provision 

731.601  Savings  provision. 

Authority:  5  U.S.C.  1302,  3301,  3302,  7301, 
7701;  E.O.  10577,  3  CFR  1954-1958  Comp., 
p.  218;  E.0. 12731,  3  CFR,  1990  Comp.,  p. 

306. 

Subpart  A — Scope 
§731.101  Purpose. 

The  purpose  of  this  part  is  to  establish 
criteria  and  procedures  for  making 
determinations  of  suitability  for 
employment  in  positions  in  the 
competitive  service  and  for  career 
appointments  in  the  Senior  Executive 
Service  (hereinafter  in  this  part, 
“competitive  service”)  piusuant  to  5 
U.S.C.  3301  and  E.O.  10577  (3  CFR, 
1954-1958  Comp.,  p.  218).  Section  3301 
of  title  5,  United  States  Code,  directs 
consideration  of  “age,  health,  character, 
knowledge,  and  ability  for  the 
employment  sought.”  E.O.  10577  directs 
OPM  to  examine  “suitability”  for 


competitive  Federal  employment.  This 
part  concerns  only  determinations  of 
“suitability”  based  on  an  individual’s 
character  or  conduct  that  may  impact 
the  efficiency  of  the  service  by 
jeopardizing  an  agency’s 
accomphshment  of  its  duties  or 
responsibilities,  or  by  interfering  with  or 
preventing  effective  service  in  the 
position  applied  for  or  employed  in,  and 
determinations  that  there  is  a  statutory 
or  regulatory  bar  to  employment. 
Determinations  made  imder  this  part  are 
distinct  from  determinations  of 
eligibility  for  assignment  to,  or  retention^ 
in,  sensitive  national  security  positions 
made  vmder  E.O.  10450  (3  CFR,  1949- 
1953  Comp.,  p.  936)  or  similar 
authorities. 

§  731 .1 02  Implementation. 

(a)  An  investigation  conducted  for  the 
purpose  of  determining  suitability 
imder  this  part  may  not  be  used  for  any 
other  purpose  except  as  provided  in  a 
Privacy  Act  system  of  records  notice 
published  by  the  agency  conducting  the 
investigation. 

(b)  Under  OMB  Circular  No.  A-130 
(effective  Janucuy  22, 1992),  the 
Director,  OPM,  is  to  maintain  personnel 
security  policies  for  Federal  personnel 
associated  with  the  design, 
programming,  operation,  maintenance, 
or  use  of  Federal  automated  information 
systems.  Agencies  are  instructed  to 
establish  and  manage  personnel  seciuity 
pohcies  and  procedures  to  assiue  an 
adequate  level  of  security  for  Federal 
automated  information  systems.  In  . 
accordance  with  OMB  Circular  A-130, 
agency  policies  and  procedures  for  the 
security  of  Federal  automated 
information  systems  must  conform  to 
OPM  guidance.  The  Computer  Seciuity 
Act  of  1987  (Public  Law  100-235) 
provides  additional  requirements  for 
Federal  automated  information  systems. 

(c)  Policies,  procedures,  criteria,  and 
guidance  for  the  implementation  of  this 
part  shall  be  set  fordi  in  issuances  of  the 
OPM.  Agencies  exercising  authority 
under  tlfis  part  by  delegation  from  OPM 
shall  conform  to  such  policies, 
procedures,  criteria,  and  guidance. 

§  731 .1 03  Delegation  to  agencies. 

(a)  OPM  delegates  to  the  heads  of 
agencies  authority  for  adjudicating 
suitability  in  all  cases  involving 
applicants  for  and  appointees  to 
competitive  service  positions  in  the 
agency,  except  that  OPM  retains 
jurisdiction  in  competitive  service  cases 
involving  evidence  of  material, 
intentional  false  statement  or  deception 
or  fiaud  in  exeunination  or  appointment. 
Agencies  must  refer  these  cases  to  OPM 
for  adjudication,  or  contact  OPM  for 


prior  approval  if  an  agency  wants  to 
take  action  under  its  own  authority  (5 
CFR  part  315  or  5  CFR  part  752). 

(b)  Agencies  exercising  authority 
under  this  part  by  delegation  fi-om  OPM 
must  show  by  policies  and  records  that 
reasonable  mediods  are  used  to  ensure 
adherence  to  regulations,  standards,  and 
quality  control  procedures  established 
by  OPM. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  notwithstanding,  OPM  may 
exercise  its  jurisdiction  under  this  part 
in  any  case  when  deemed  necessary. 

(d)  Any  applicant  or  appointee  who  is 
found  unsuitable  by  any  agency  having 
delegated  authority  from  OPM  under 
this  part  for  any  reason  named  in 

§  731.202  may  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
Board’s  regulations. 

Subpart  B — Suitability  Determinations 

§731.201  Standard. 

Subject  to  subpart  C  of  this  part,  an 
applicant,  appointee,  or  employee  may 
be  denied  Federal  employment, 
removed  fiom  a  position,  or  be 
subjected  to  other  appropriate  action, 
only  when  the  action  will  promote  the 
efficiency  of  the  service. 

§731.202  Criteria. 

(a)  General.  In  determining  whether 
its  action  will  promote  the  efficiency  of 
the  service,  OPM  or  an  agency  to  which 
OPM  has  delegated  authority  under 

§  731.103  of  tMs  chapter,  shall  make  its 
determination  on  the  basis  of: 

(1)  Whether  the  conduct  of  the 
in^vidual  may  reasonably  be  expected 
to  interfere  with,  or  prevent,  efficient 
service  in  the  position  applied  for  or 
employed  in;  or 

(2)  Whether  the  conduct  of  the 
individual  may  reasonably  be  expected 
to  interfere  with,  or  prevent,  effective 
accomplishment  by  the  employing 
agency  of  its  duties  or  responsibilities: 
or 

(3)  Whether  a  statutory  or  regulatory 
bar  prevents  the  lawful  emplo3mient  of 
the  individual  in  the  position  in 
question.  Each  agency  is  responsible  for 
determining  whether  a  statutory  or 
regulatory  bar  prevents  emplo)mient 
with  that  agency. 

(b)  Specific  factors.  When  making  a 
determination  under  paragraph  (a)  of 
this  section,  any  of  the  following 
reasons  may  be  considered  a  basis  for 
finding  an  individual  unsuitable: 

(1)  Misconduct  or  negligence  in 
current  or  prior  employment  which 
would  have  a  bearing  on  efficient 
service  in  the  position  in  question,  or 
would  interfere  with  or  prevent  effective 
accomplishment  by  the  employing 
agency  of  its  duties  and  responsibilities; 
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(2)  Criminal  or  dishonest  conduct 
related  to  the  duties  to  be  assigned  to 
the  applicant  or  appointee,  or  to  that 
person’s  service  in  the  p>osition  or  the 
service  of  other  employees; 

(3)  Material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment; 

(4)  Refusal  to  furnish  testimony  as 
required  by  §  5.4  of  this  chapter; 

(5)  Alcohol  abuse  of  a  nature  and 
duration  which  suggests  that  the 
applicant  or  appointee  would  be 
prevented  from  performing  the  duties  of 
the  position  in  question,  or  would 
constitute  a  direct  threat  to  the  property 
or  safety  of  others; 

(6)  Illegal  use  of  narcotics,  drugs,  or 
other  controlled  substances,  without 
evidence  of  substantial  rehabilitation; 

(7)  Knowing  and  willful  engagement 
in  acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force; 

(8)  Any  statutory  or  regulatory  bar 
which  prevents  the  lawful  employment 
of  the  person  involved  in  the  position  in 
question. 

(c)  Additional  factors.  In  making  a 
determination  imder  paragraphs  (a)  and 

(b)  of  this  section,  OPM  and  agencies 
shall  consider  the  following  additional 
factors: 

(1)  The  nature  of  the  position  for 
which  the  person  is  applying  or  in 
which  the  person  is  employed, 

(2)  The  nature  and  seriousness  of  the 
conduct, 

(3)  The  circumstances  surrounding 
the  conduct, 

(4)  The  recency  of  the  conduct, 

(5)  The  age  of  the  person  involved  at 
the  time  of  the  conduct, 

(6)  Contributing  societal  conditions, 

(7)  The  absence  or  presence  of 
rehabilitation  or  efforts  toward 
rehabilitation. 

§731.203  Due  process. 

When  an  agency  makes  an 
adjudicative  decision  imder  this  part 
b€ised  on  an  OPM  investigation  or  upon 
an  investigation  conducted  pursuant  to 
OPM-delegated  authority,  or  when  an 
agency,  as  a  result  of  information  in  an 
OPM  investigation  or  an  investigation 
conducted  pursuant  to  OPM-delegated 
authority,  changes  a  tentative  favorable 
placement  decision  to  an  unfavorable 
decision,  the  agency  must: 

(a)  Insure  that  the  records  used  in 
making  the  decision  are  accurate, 
relevant,  timely,  and  complete  to  the 
extent  reasonably  necessary  to  assure 
fairness  to  the  individual  in  any 
determination; 

(b)  Insure  that  all  applicable 
administrative  due  process 
requirements  provided  by  law,  the 


regulations  in  this  part,  and  OPM  policy 
guidance  have  been  observed; 

(c)  Consider  all  available  information  , 
in  reaching  its  final  decision,  except 
information  furnished  by  a  confidential 
source;  and 

(d)  Keep  any  record  of  the  agency 
action  required  by  OPM  as  published  in 
its  issuances. 

Subpart  C — Suitability  Rating  Actions 

§  731 .301  Jurisdiction. 

(a)  Appointments  subject  to 
investigation.  (1)  In  order  to  establish  an 
appointee’s  suitability  for  employment 
in  the  competitive  service,  every 
appointment  to  a  position  in  the 
competitive  service  is  subject  to 
investigation  by  OPM  or  an  agency 
conducting  investigations  under 
delegated  authority  from  OPM,  except: 

(1)  Promotion; 

(ii)  Demotion; 

(iii)  Reassignment; 

(iv)  Conversion  from  career- 
conditional  to  career  tenure; 

(v)  Appointment,  or  conversion  to  an 
appointment,  made  by  an  agency  of  an 
employee  of  that  agency  who  has  been 
serving  continuously  with  that  agency 
for  at  least  1  year  in  one  or  more 
positions  under  an  appointment  subject 
to  investigation;  and 

(vi)  Transfer,  provided  the  1  year, 
subject-to-investigation  period  applied 
to  the  previous  appointment  has 
expired. 

(2)  Appointments  are  subject  to 
investigation  to  continue  OPM’s 
jurisdiction  to  investigate  the  suitability . 
of  ah  applicant  after  appointment  and  to 
authorize  OPM  or  an  agency  acting 
under  delegated  authority  to  require 
removal  or  take  other  appropriate  action 
when  it  finds  the  appointee  is 
unsuitable  for  Federal  employment.  The 
subject-to-investigation  condition  may 
not  be  construed  as  requiring  an 
employee  to  serve  a  new  probationary  or 
trial  period  or  as  extending  the 
probationary  or  trial  period  of  an 
employee. 

(b)  Duration  of  condition.  The  subject- 
to-investigation  condition  expires 
automatically  at  the  end  of  1  year  after 
the  effective  date  of  appointment, 
except  in  a  case  involving  material, 
intentional  false  statement  or  deception 
or  fraud  in  examination  or  appointment, 
or  refusal  to  furnish  testimony. 

§  731 .302  Designation  of  pubiic  trust 
positions  and  investigative  requirements. 

(a)  Definition  of  public  trust  positions. 
Public  trust  positions  include  positions 
involving  policymaking,  major  program 
responsibility,  law  enforcement  duties, 
or  other  duties  demanding  the  highest 


degree  of  public  trust;  and  positions 
involving  access  to  or  operation  or 
control  of  unclassified  confidential  or 
financial  records,  with  a  relatively  high 
risk  for  causing  grave  damage  or 
realizing  a  significant  personal  gain. 

(b)  Designation  of  public  trust 
positions.  Agency  heads  shall  be 
responsible  for  designating  public  trust 
positions  within  the  agency  in 
accordance  with  the  criteria  set  forth  in 
paragraph  (a)  of  this  section. 

(c)  Investigative  requirements.  Persons 
receiving  an  appointment  made  subject 
to  investigation  shall  undergo  a 
backgroimd  investigation,  the  minimum 
scope  and  coverage  of  which  shall  be 
determined  by  OPM. 

§  731 .303  Actions  by  OPM  and  other 
agencies. 

(a)  For  a  period  of  1  year  after  the 
effective  date  of  an  appointment  subject 
to  investigation  under  §  731.301,  an 
appointee  may  be  removed  or  other 
appropriate  action  may  be  taken  when 
OPM  or  an  agency  exercising  delegated 
authority  under  this  part  finds  that  the 
appointee  is  unsuitable  for  any  of  the 
reasons  cited  in  §  731.202. 

(b)  Thereafter,  OPM  may  require  that 
an  employee  be  removed  or  other 
appropriate  action  be  taken  on  the  basis 
of  either  material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment;  or  refusal 
to  furnish  testimony;  or  statutory  or 
regulatory  bar. 

(c)  An  action  to  remove  an  appointee 
or  employee  under  this  part  is  not  an 
action  under  part  752,  or  §§  315.804 
through  315.806  of  this  chapter. 

(d)  When  OPM  instructs  an  agency  to 
remove  an  appointee  or  employee  under 
this  part  it  shall  notify  the  agency  and 
the  appointee  or  employee  of  its 
decision  in  writing. 

(e)  Before  OPM,  or  any  agency  having 
delegated  authority  from  OPM  under 
this  part,  shall  take  a  final  suitability 
action  ageunst  an  applicant,  eligible, 
appointee,  or  employee  under  this  part, 
the  person  against  whom  the  action  is 
proposed  shall  be  given  notice  of  the 
proposed  action  (including  the 
availability  for  review,  upon  request,  of 
the  materials  relied  upon),  an 
opportunity  to  answer,  notice  of  the 
final  decision  on  the  action,  and  notice 
of  rights  of  appeals. 

(f)  Agencies  are  required  to  report  to 
OPM  all  unfavorable  adjudicative 
actions  taken  under  this  part,  including 
all  actions  based  on  OPM  reports  of 
investigation. 

§  731 .304  Debarment 

(a)  When  OPM  finds  a  person 
imsuitable  for  any  reason  named  in 
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§  731.202,  OPM,  in  its  discretion,  may 
deny  that  person  examination  for,  and 
appointment  to,  a  competitive  service 
position  for  a  period  of  not  more  than 
3  years  from  the  date  of  determination 
of  unsuitability. 

(b)  On  expiration  of  a  period  of 
debarment,  a  person  who  has  been 
debarred  may  not  be  appointed  to  any  • 
position  in  the  competitive  service  until 
OPM  has  redetermined  that  person’s 
suitability  for  appointment,  in 
accordance  with  the  procedures  of  this 
part. 

(c)  Any  authorities  delegated  to 
agencies  by  OPM  under  this  part  do  not 
apply  to  or  include  OPM’s  debarment 
authority  imder  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  Any  adjudication  by  an  agency 
acting  under  delegated  authority  from 
OPM  which  indicates  that  debarment 
may  be  an  appropriate  action  may  be 
referred  to  OPM  for  its  consideration. 

Subpart  D — Suitability  Actions 

§731.401  Scope. 

(a)  Coverage.  This  subpart  sets  forth 
the  procedures  to  be  followed  when 
OPM  or  an  agency  having  delegated 
authority  from  OPM,  acting  under 
authority  of  this  part,  proposes  to  take 
or  to  instruct  an  agency  to  take,  a  final 
suitability  ineligibility  action,  including 
removal,  against  an  applicant,  appointee 
or  employee  in  the  competitive  service. 

(b)  Definition.  In  this  subpart,  days 
means  calendar  days. 

§  731 .402  Notice  of  proposed  action. 

(a)  OPM  or  the  agency  having 
delegated  authority  from  OPM  under 
this  part  shall  notify  the  applicant, 
appointee,  or  employee  (hereinafter,  the 
“respondent”)  in  writing  of  the 
proposed  action  and  of  the  charges 
against  the  respondent.  The  notice  shall 
state  the  reasons,  specifically  and  in 
detail,  for  the  proposed  action.  The 
notice  shall  also  state  that  the 
respondent  has  the  right  to  answer  this 
notice  in  writing.  If  the  respondent  is  an 
employee  the  notice  shall  further  state 
that  the  employee  may  also  make  an 
oral  answer,  as  specified  in  §  731.403(a). 
The  notice  shall  further  inform  the 
respondent  of  the  time  limits  for  answer 
as  well  as  the  address  to  which  such 
answer  should  be  made. 

(b)  OPM  shall  send  a  copy  of  this 
notice  to  the  agency,  if  any,  that  is 
involved.  The  notice  shall  be  served 
upon  the  respondent  by  being  mailed  to 
the  respondent’s  last  known  residence, 
and  duty  station  if  an  employee,  no  less 
than  30  days  prior  to  the  effective  date 
of  the  proposed  action.  If  the  respondent 
is  employed  in  the  competitive  service 


on  the  date  the  notice  is  served,  the 
respondent  shall  be  entitled  to  be 
retained  in  pay  status  during  the  notice 
period. 

§731.403  Answer. 

(a)  Respondent’s  answer.  A 
respondent  may  answer  the  charges  in 
writing  and  furnish  documentation  and/ 
or  affidavits  in  support  of  the  response. 

A  respondent  who  is  an  employee  may 
answer  orally.  The  respondent  may  be 
represented  by  a  representative  of  the 
respondent’s  choice,  and  such 
representative  shall  be  designated  in 
writing.  To  be  timely,  a  written  answer 
shall  be  made  no  more  than  30  days 
after  the  date  of  the  notice  of  proposed 
action.  In  the  event  that  an  employee 
requests  to  make  an  oral  answer,  OPM 
or  the  agency  having  delegated  authority 
from  OPM  under  this  part  shall 
determine  the  time  and  place  thereof, 
and  shall  consider  any  answer  that  the 
respondent  makes  in  reaching  a 
decision. 

(b)  Agency’s  answer.  In  actions 
proposed  by  OPM  under  §  5.3  of  this 
chapter,  the  agency  may  also  answer  the 
notice  of  proposed  action.  The  time 
limit  for  filing  an  answer  is  30  days 
from  the  date  of  the  notice.  OPM  shall 
consider  any  answer  that  the  agency 
makes  in  reaching  a  decision. 

§731.404  Decision. 

The  decision  shall  be  in  writing, 
dated,  and  inform  the  respondent  of  the 
reasons  for  the  decision.  Removal  of 
appointees  or  employees  will  be 
effective  30  days  following  the  date  of 
the  decision.  The  respondent  shall  also 
be  informed  that  an  adverse  decision 
can  be  appealed  in  accordance  with 
subpart  E  of  this  part.  OPM  shall  notify 
the  respondent  and  the  agency  of  the 
decision. 

Subpart  E — ^Appeal  to  the  Merit 
Systems  Protection  Board 

§  731 .501  Appeal  to  the  Merit  Systems 
Protection  Board. 

(a)  Appeal  to  the  Merit  Systems 
Protection  Board.  An  individual  who 
has  been  found  unsuitable  for 
employment  may  appeal  the  decision  to 
the  Merit  Systems  Protection  Board  (the 
Board).  An  employee  or  appointee  who 
appeals  a  removal  directed  by  OPM 
shall  notify  the  employing  of  the  appeal 
at  the  time  it  is  filed. 

(b)  Appeal  procedures.  The 
procedures  for  filing  an  appeal  with  the 
Board  are  found  at  part  1201  of  title  5, 
Code  of  Federal  Regulations. 

(c)  Pay  status  pending  appeal.  When 
an  employee  or  appointee  who  has  been 
found  unsuitable  for  employment  by 
OPM  files  an  appeal  to  the  Board,  the 


employing  agency  may,  at  its  option, 
retain  the  employee  or  appointee  in  an 
active  duty  status  for  the  period,  in 
which  event  the  agency  shall  so  notify 
the  employee  or  appointee.  If  the  agency 
elects  to  proceed  with  a  suspension  or 
removal  ordered  by  OPM,  part  752  of 
this  chapter  shall  not  apply. 

Subpart  F — Savings  Provision 

§  731 .601  Savings  provision. 

No  provision  of  the  regulations  in  this 
part  shall  be  applied  in  such  a  way  as 
to  affect  any  administrative  proceeding 
pending  on  [THE  EFFECTIVE  DATE  OF 
THE  FINAL  RULE].  An  administrative 
proceeding  is  deemed  to  be  pending 
from  the  date  of  the  “notice  of  proposed 
action”  described  in  §  731.402. 

2.  Part  732  is  revised  to  read  as 
follows: 

PART  732— NATIONAL  SECURITY 
POSITIONS 

Subpart  A— Scope 

Sec. 

731.101  Purpose. 

732.102  Definition  and  applicability. 

Subpart  B — Designation  and  Investigative 
Requirements 

732.201  Sensitivity  level  designations  and 
investigative  requirements. 

732.202  Waivers  and  exceptions  to 
investigative  requirements. 

732.203  Periodic  re  investigation 
requirements. 

Subpart  C — Due  Process  and  Reporting 

732.301  Due  process. 

732.302  Reporting  to  OPM. 

Authority:  5  U.S.C.  3301,  3302,  7312;  E.O. 
10450,  3  CFR,  1949-1953  Comp.,  p.  936. 

Subpart  A— Scope 

§732.101  Purpose. 

♦  This  part  sets  forth  certain 
requirements  and  procedures  which 
each  agency  shall  observe  in 
investigations  for  national  security 
positions  pursuant  to  Executive  Order 
10450 — Security  Requirements  for 
Government  Employment  (3  CFR  1949- 
1953  Comp.,  p.  936),  as  amended. 

§  732.102  Definition  and  applicability. 

(a)  For  purposes  of  this  part,  the  term 
national  security  position  includes: 

(1)  Those  positions  that  involve 
activities  of  the  Government  that  cire 
concerned  with  the  protection  of  the 
nation  from  foreign  aggression  or 
espionage,  including  development  of 
defense  plans  or  policies,  intelligence  or 
counterintelligence  activities,  and 
related  activities  concerned  with  the 
preservation  of  the  military  strength  of 
the  United  States; 
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(2)  Positions  that  are  primarily 
concerned  with  sensitive  diplomatic 
relations  with  other  coimtries;  and 

(3)  Positions  that  require  regular  use 
of,  or  access  to,  classified  national 
security  information. 

(b)  The  requirements  of  this  part 
apply  to  competitive  service  positions 
and  to  Senior  Executive  Service 
positions  filled  by  career  appointment 
within  the  Executive  Branch.  Nothing  in 
this  peirt  prohibits  agencies  from 
applying  these  provisions,  in  their 
discretion,  to  excepted  service  positions 
within  the  Executive  Branch. 

Subpart  B — Designation  and 
Investigative  Requirements 

§732.201  Sensitivity  level  designations 
and  Investigative  requirements. 

(a)  For  purposes  of  this  part,  the  head 
of  each  agency  shall  designate,  or  cause 
to  be  designated,  any  position  within 
the  department  or  agency  the  occupant 
of  which  could  bring  about,  by  virtue  of 
the  nature  of  the  position,  a  material 
adverse  effect  on  the  national  seciuity, 
as  a  sensitive  position  at  one  of  three 
sensitivity  levels:  Special-Sensitive, 
Critical-Sensitive,  or  Noncritical- 
Sensitive. 

(b)  Definitions  of  sensitivity  levels.  For 
the  purposes  of  this  part:  (1)  A  Special- 
Sensitive  position  is  a  position  which 
the  head  of  the  agency  determines  to  be 
in  a  level  higher  than  Critical-Sensitive 
because  of  special  requirements  under 
authority  other  than  E.0. 10450. 

(2)  A  Critical-Sensitive  position  is  any 
position  with  potential  for  exceptionally 
grave  damage  to  the  national  security. 

(3)  A  Noncritical-Sensitive  position  is 
any  position  with  potential  for  some 
damage  to  serious  damage  to  the 
national  security. 

(c)  National  Security  Directive  63. 
Standards  for  single  scope  background 
investigations  are  established  by 
National  Security  Directive  (NSD)  63, 
“Single  Scope  Background 
Investigations,”  dated  October  21, 1991. 
These  investigations  are  used  as  the 
minimum  investigative  standard  by  all 
executive  branch  departments  and 
agencies  for  granting  individuals  access 
to  Top  Secret  (TS)  national  security 
information  and  Sensitive 
Compartmented  Information  (SCI). 

(d)  Director  of  Central  Intelligence 
Directive  1/14.  The  standards  set  for 
single  scope  background  investigations 
established  by  NSD  63  are  further 
defined  for  SCI  access  in  DCID  1/14, 
“Personnel  Security  Standards  and 
Procedures  Governing  Eligibility  for 
Access  to  Sensitive  Compartmented 
Information  (SCI),”  effective  January  22, 
1992,  and  as  subsequently  amended. 


(e)  Investigative  requirements  for  each 
sensitivity  level  are  provided  in  OPM 
issuances. 

§  732.202  Waivers  and  exceptions  to 
investigative  requirements. 

(a)  Waivers. — (1)  General.  A  waiver  of 
the  preappointment  investigative 
requirement  contained  in  section  3(b)  of 
Executive  Order  10450  for  employment 
in  a  sensitive  national  security  position 
may  be  made  only  for  a  limited  period 
and  only  under  the  following 
conditions: 

(1)  In  case  of  emergency  if  the  head  of 
the  department  or  agency  concerned 
finds  that  such  action  is  necessary  in  the 
national  interest;  and 

(ii)  When  such  finding  is  made  a  part 
of  the  records  of  the  department  or 
agency. 

(2)  Specific  waiver  requirements,  (i) 
The  preappointment  investigative 
requirement  may  not  be  waived  for 
appointment  to  positions  designated 
Special-Sensitive  imder  this  part. 

(ii)  For  positions  designated  Critical- 
Sensitive  under  this  part,  the  records  of 
the  department  or  agency  required  by 

§  732.202(a)(1),  shall  show  what 
decision  was  made  on  obtaining 
prewaiver  checks,  as  follows: 

(A)  The  nature  of  the  emergency 
precluded  obtaining  prewaiver  checks; 
or 

(B)  Checks  were  initiated  but  not  all 
responses  were  received  within  5  days. 
The  records  shall  also  include  a  listing 
of  all  checks  made  and  favorably 
completed. 

(iii)  When  waiver  is  authorized,  the 
required  investigation  must  be  initiated 
within  14  days  of  placement  of  the 
individual  in  the  position. 

(b)  Exceptions  to  investigative 
requirements.  Pursuant  to  section  3(a)  of 
E.0. 10450,  the  head  of  an  agency  may 
request  that  the  following  positions  be 
exempted  from  the  investigative 
requirements  of  E.0. 10450,  providing 
that  the  employing  agency  conducts 
such  checks  as  it  deems  appropriate  to 
insure  that  the  employment  or  retention 
of  individuals  in  these  positions  is 
clearly  consistent  with  the  interests  of 
the  national  security: 

(1)  Positions  that  are  intermittent, 
seasonal,  per  diem,  or  temporary,  not  to 
exceed  an  aggregate  of  180  days  in 
either  a  single  continuous  appointment 
or  series  of  appointments;  or 

(2)  Positions  filled  by  aliens  employed 
outside  the  United  States. 

§  732.203  Periodic  reinvestigation 
requirements. 

The  incumbent  of  each  position 
designated  Special-Sensitive  or  Critical- 
Sensitive  imder  this  part  shall  be  subject 


to  periodic  reinvestigation  of  a  scope 
prescribed  by  OPM  5  years  after 
placement,  and  at  least  once  each 
succeeding  5  years.  The  employing 
agency  will  use  the  results  of  such 
periodic  reinvestigation  to  determine 
whether  the  continued  employment  of 
the  individual  in  a  sensitive  position  is 
clearly  consistent  with  the  interests  of 
the  national  security. 

Subpart  C— Due  Process  and 
Reporting 

§732.301  Due  process. 

When  an  agency  makes  an 
adjudicative  decision  under  this  part 
based  on  an  OPM  investigation  or  upon 
an  investigation  conducted  pursuant  to 
OPM-delegated  authority,  or  when  an 
agency,  as  a  result  of  information  in  an 
OPM  investigation  or  an  investigation 
conducted  pursuant  to  OPM-delegated 
authority,  changes  a  tentative  favorable 
placement  or  clearance  decision  to  an 
unfavorable  decision,  the  agency  must: 

(a)  Insure  that  the  records  used  in 
making  the  decision  are  accurate, 
relevant,  timely,  and  complete  to  the 
extent  reasonably  necessary  to  assure 
fairness  to  the  individual  in  any 
determination; 

(b)  Insure  that  all  applicable 
administrative  due  process 
requirements  provided  by  law,  the 
regulations  in  this  part,  and  OPM  policy 
guidance  have  been  observed; 

(c)  Consider  all  available  information 
in  reaching  its  final  decision; 

(d)  Keep  any  record  of  the  agency 
action  required  by  OPM  as  published  in 
its  issuances;  and 

(e)  At  a  minimum,  provide  the 
individual  concerned: 

(1)  Notice  of  the  specific  reason(s)  for 
the  decision; 

(2)  An  opportunity  to  respond;  and 

(3)  Notice  of  appeal  rights,  if  any, 

§  732.302  Reporting  to  OPM. 

(a)  In  accordance  with  section  9(a)  of 
E.0. 10450,  each  agency  conducting  an 
investigation  imder  E.0. 10450  is 
required  to  notify  OPM  when  the 
investigation  is  initiated. 

(b)  In  accordance  with  section  14(c)  of 
E.0. 10450,  agencies  shall  report  to 
OPM  the  action  taken  with  respect  to 
individuals  investigated  pursuant  to 
E.0. 10450  as  soon  as  possible  and  in 
no  event  later  than  90  days  after  receipt 
of  the  final  report  of  investigation. 

3.  Part  736  is  revised  to  read  as 
follows: 
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PART  736— PERSONNEL 
INVESTIGATIONS 

Subpart  A— General  Provisions 

Sec. 

736.101  Purpose. 

736.102  Scope. 

736.103  Responsibilities  of  OPM  and  other 
Federal  agencies. 

736.104  Timing  of  investigations. 

Subpart  B — Collection  of  Information 

736.201  Protecting  the  identity  of  a  source. 

736.202  Notice  to  investigative  soim:es. 
736.208  Use  of  the  polygraph. 

Subpart  C — Maintenance  of  Information 

736.301  Maintenance  of  investigative  files. 

736.302  Handling  of  OPM  investigative 
files. 

Authority:  Pub.  L.  93-579;  (5  U.S.C.  552a). 

Subpart  A — General  Provisions 

§736.101  Purpose. 

The  purpose  of  this  part  is  to  specify 
certain  requirements  for  personnel 
investigations  conducted  by  OPM,  for 
investigations  conducted  under 
delegated  authority  from  OPM,  and  for 
use  of  OPM  investigative  records. 

§736.102  Scope. 

(a)  The  requirements  of  this  part 
apply  to  suitability  and  national 
security  investigations  conducted  imder 
parts  731  and  732  of  this  chapter  and  to 
national  security  investigations  of 
individuals  seeldng  or  holding 
enmloyment  with  Federal  Contractors.  . 

(b)  For  purposes  of  this  part.  Agency 
means  any  authority  of  the  Government 
of  the  United  States,  whether  or  not  it 

is  within  or  subject  to  review  by  another 
agency,  and  includes  any  executive 
department,  military  department. 
Government  corporation.  Government- 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Government,  or  any  independent 
regulatory  agency. 

§  736.1 03  Responsibilities  of  OPM  and 
other  Federal  agencies. 

(a)  Unless  provided  otherwise  by  law, 
the  investigation  of  persons  entering  or 
employed  in  the  competitive  service,  or 
by  career  appointment  in  the  Senior 
Executive  Service,  is  the  responsibility 
of  OPM. 

(b)  Requests  for  delegated 
investigating  authority.  Agencies  may 
request  delegated  authority  from  OPM 
to  conduct  or  contract  out  investigations 
of  persons  entering  or  employed  in  the 
competitive  service  or  by  career 
appointment  in  the  Senior  Executive 
Service.  Such  requests  shall  be  made  in 
writing  by  agency  heads,  or  designees, 
and  must  specify  the  reason(s)  and 
justification  for  the  request  and  must 


include  a  complete  cost  analysis  of  all 
factors  spelled  out  in  OPM  guidance. 
Background  investigations  for  these 
positions  may  not  be  conducted  or 
contracted  out  imless  expressly 
authorized  by  OPM  special  agreement. 

(c)  OPM  Security  Program  Appraisals. 
Under  E.0. 10450  (3  CFR,  1949-1953 
Comp.,  p.  936),  OPM  is  required  to 
conduct  a  continuing  study  of  each 
agency’s  personnel  security  program. 

The  purpose  of  the  appraisal  is  to 
identify  any  deficiencies  in  security 
programs  established  imder  E.0. 10450 
which  are  inconsistent  with  the 
interests  of,  or  directly  or  indirectly 
weaken,  the  national  security,  and  to 
identify  tendencies  in  such  programs  to 
deny  to  individual  employees  fair, 
impartial,  and  equitable  treatment  or 
rights  imder  the  Constitution  and  laws 
of  the  United  States. 

(d)  OPM  Suitability  Program 
Appraisals.  Under  its  statutory  authority 
to  delegate  personnel  management 
functions  to  agencies  (5  U.S.C.  1104), 
OPM  conducts  a  continuing  appraisal  of 
agency  compliance  with  personnel 
suitability  program  requirements  under 
5  CFR  part  731.  In  addition,  OPM 
conducts  a  continuing  appraisal  of  the 
Computer/ ADP  requirements  set  forth  in 
OMB  Circular  A-130. 

§  736.1 04  Timing  of  investigations. 

Investigations  required  for  all 
positions  subject  to  investigation  must 
be  initiated  within  14  days  of  placement 
in  the  position  except  for  positions 
designated  Special-Sensitive  under  part 
732  of  this  chapter,  for  which  the 
preappointment  investigative 
requirement  may  not  be  waived. 

Subpart  B — Collection  of  Information 

§  736.201  Protecting  the  identity  of  a 
source. 

(a)  The  interviewing  agent  may  grant 
a  pledge  to  keep  confidential  the 
identity  of  an  information  source  only 
in  the  most  compelling  circumstances 
and  only  upon  specific  request  by  the 
source.  Although  the  interviewing  agent 
may  not  ordinarily  suggest  that  the 
source  request  confidentiality,  the  agent 
may  offer  a  pledge  of  confidentiality 
where  the  agent  believes  that  the  source 
would  not  otherwise  be  willing  to 
provide  needed  information. 

(b)  A  pledge  of  confidentiality  may 
not  be  assumed  by  the  source. 

fc)  A  pledge  of  confidentiality,  if 
granted,  extends  only  to  the  identity  of 
the  source  and  to  any  information 
furnished  by  the  source  that  would 
reveal  the  identity,  of  the  source. 

(d)  When  a  source  is  granted  a 
promise  that  the  source’s  identity  will 


be  kept  confidential,  the  investigating 
agency  and  all  other  agencies  that 
receive  information  obtained  under  the 
promise  are  required  to  take  all 
reasonable  precautions  to  protect  the 
source’s  identity.  Each  agency  will 
prepare  implementing  instructions 
consistent  with  this  part. 

§  736.202  Notice  to  investigative  sources. 

(a)  The  investigating  agent  must  notify 
sources: 

(1)  Of  the  purpose  of  the  request  for 
information, 

(2)  Of  the  uses  that  may  be  made  of 
the  information,  and 

(3)  That  all  information  provided, 
including  the  record  source’s  identity, 
may  be  disclosed  to  the  subject  of  the 
investigation  upon  the  subject’s  request. 

(b)  Where  information  is  requested  by 
written  inquiry,  the  form,  instructions, 
or  correspondence  used  by  an  agency 
must  include,  in  addition  to  the 
requirements  listed  in  paragraph  (a)  of 
this  section: 

(1)  Space  for  the  source  to  request  a 
pledge  that  the  source’s  identity  will  not 
be  disclosed  to  the  subject  of  the 
investigation,  and 

(2)  An  offer  to  meike  special 
arrangements  to  obtain  significant 
information  which  the  source  feels 
unable  to  furnish  without  a  promise  that 
the  source’s  identity  will  be  kept 
confidential. 

§  736.203  Use  of  the  polygraph. 

(a)  An  executive  branch  agency  which 
has  a  highly  sensitive  intelligence  or 
counterintelligence  mission  directly 
affecting  the  national  security  (e.g.,  a 
mission  approaching  the  sensitivity  of 
that  of  the  Central  Intelligence  Agency) 
may  use  the  polygraph  for  employment 
screening  and  personnel  investigations 
of  applicants  and  appointees  only  after 
complying  with  the  requirements  in 
paragraphs  (c)  and  (d)  of  this  section. 

(b)  All  other  executive  branch 
departments  and  agencies  are  prohibited 
from  initiating  a  polygraph  examination 
for  employment  screening  purposes  for 
applicants  or  appointees  to  the 
competitive  service. 

(c)  If  an  agency  desires  to  determine 
whether  the  agency  mission  meets  the 
criteria  to  be  allowed  to  use  the 
polygraph,  the  agency  must  submit  to 
the  Director,  OPM  a  statement  of  the 
nature  of  its  mission  and  a  copy  of  its 
current  or  proposed  regulations  and 
directives  governing  use  of  the 
polygraph  (or  a  citation  to  them  if  there 
has  b^n  no  change  since  they  were 
previously  submitted  and  approved). 
The  Director  shall  then  determine 
whether  the  agency  has  an  intelligence 
or  counter-intelligence  mission  directly 
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afl'ecting  the  national  security  and 
whether  the  regulations  and  directives 
meet  current  approval  requirements. 

(d)  The  agency  shall  prepare 
regulations  and  directives  governing  use 
of  the  polygraph  in  employment 
screening  and  personnel  investigations 
which  must  be  reviewed  and  approved 
by  the  Director,  OPM.  These  shall 
contain  at  a  minimum: 

(1)  Specific  piurposes  for  which  the 
polygraph  may  be  used,  and  details 
concerning  the  types  of  positions  or 
organizational  entities  in  which  it  will 
be  used,  and  the  officials  authorized  to 
approve  these  examinations; 

(2)  A  provision  that  a  person  to  be 
examined  must  be  informed  as  far  in 
advance  as  possible  of  the  intent  to  use 
the  polygraph,  and  of 

(i)  Other  devices  or  aids  to  the  . 
examination  which  may  be  used 
simultaneously  with  the  polygraph, 
such  as  voice  recordings, 

(ii)  The  effect  of  the  polygraph 
examination,  or  his/her  refusal  to  take 
this  examination,  on  eligibility  for 
employment,  and  that  refusal  to  consent 
to  a  polygraph  examination  will  not  be 
made  ^art  of  the  personnel  file,  and 

(iii)  The  characteristics  and  nature  of 
the  polygraph  machine  and 
examination,  including  an  explanation 
of  the  physical  operation  of  the 
machine,  the  procedures  to  be  followed 
during  the  examination,  and  the 
disposition  of  information  developed; 

(3)  A  provision  that  no  polygraph 
examination  will  be  given  imless  the 
person  to  be  examined  has  voluntarily 
consented  in  writing  to  be  examined 
after  having  been  informed  of  the 
provisions  in  paragraph  (d)(2)  of  this 
section; 

(4)  A  provision  that  questions  to  be 
asked  during  a  polygraph  examination 
must  have  relevance  to  the  subject  of  the 
particular  inquiry; 

(5)  Adequate  standards  for  the 
selection  and  training  of  exeuniners, 
keeping  in  mind  the  Government’s 
objective  of  insuring  protection  for  the 
subject  of  an  examination  and  the 
accuracy  of  polygraph  results; 

(6)  A  provision  for  adequate 
monitoring  of  polygraph  operations  to 
prevent  abuses  or  unwarranted 
invasions  of  privacy;  and 

(7)  A  provision  for  adequate 
safeguarding  of  files,  charts,  and  other 
relevant  data  developed  through 
polygraph  examinations  to  avoid 
rmwarranted  invasions  of  privacy. 

(e)  Approval  to  use  the  polygraph  for 
employment  selection  screening  for 
positions  in  the  competitive  service  will 
be  granted  only  for  a  12-month  period, 
and  is  conditioned  upon  prior  approval 
of  the  agency’s  regulations  and 


directives  as  provided  in  paragraph  (d) 
of  this  section.  An  agency  given 
approval  to  use  the  polygraph  for 
competitive  service  positions  will  be 
required  to  recertify  annually  to  the 
Director,  OPM,  that  the  conditions 
which  led  to  the  original  certification 
still  exist  in  the  agency.  Nothing 
contained  in  this  section  shall  be 
applicable  to  polygraph  examinations 
for  purposes  other  than  employment 
selection  screening. 

(f)  The  basic  requirements  of  National 
Security  Decision  Directive  Number  84 
(NSDD-84),  subject  to  and  as  affected  by 
any  restrictions  in  force,  approved  by 
former  President  Ronald  W.  Reagan  on 
March  11, 1983,  include  the  use  of  the 
polygraph  in  certain  instances.  Agencies 
that  originate  or  handle  classified 
national  security  information  should 
review  the  current  requirements  of 
NSDD-84. 

Subpart  C — Maintenance  of 
Information 

§  736.301  Maintenance  of  Investigative 
Files. 

(a)  Investigative  files  are  records 
subject  to  the  Privacy  Act  and  the 
Freedom  of  Information  Act  and  are 
maintained  in  accordance  with  the 
provisions  of  those  Acts. 

(b)  Investigative  information, 
including  investigative  reports  and 
other  materials,  is  highly  personal  and 
is  properly  restricted  to  agency  officials 
who  have  an  official  need  for  it  in 
performance  of  their  duties.  All 
investigative  information  shall  be 
maintained  in  confidence.  Notices  of 
systems  of  records  published  to  fulfill 
Privacy  Act  requirements  must  show 
full  consideration  for  the  highly 
personal  nature  of  this  information. 

(c)  When  not  in  use,  personnel 
investigations  must  be  stored  in  a 
combination-locked  cabinet  or  safe,  or 
in  an  equally  secure  area.  Access  to  case 
files  should  be  limited  only  to  the 
Secxirity  Officer  and  approved  staff,  who 
shall  not  have  access  to  their  own  files. 

§  736.302  Handling  of  OPM  Investigative 
Files. 

(a)  The  agency  security  office  must 
maintain  a  record  of  each  disclosure  of 
OPM  investigative  material  within  the 
agency,  including  at  a  minimiun: 

(1)  The  name  and  title  of  the  person 
to  whom  disclosure  was  made; 

(2)  The  type  of  background 
investigation  conducted  on  the  person 
to  whom  the  material  was  disclosed; 

(3)  The  date(s)  of  disclosure;  and 

(4)  The  reason(s)  for'the  disclosiu-e. 

(b)  An  agency  may  disseminate  OPM 
investigative  files,  in  whole  or  in  part, 


outside  the  agency  only  when  the 
agency  obtains  prior  OPM  approval. 
Agency  security  officers  are  responsible 
for  controlling  files  within  their 
agencies. 

(c)  Privacy  Act  and  Freedom  of 
Information  Act  requests  for  OPM 
investigative  records  are  to  be  submitted 
to  the  Office  of  Personnel  Management, 
Federal  Investigations  Processing 
Center,  FOI/P,  P.O.  Box  618,  Boyers, 
Pennsylvania  16018-0618. 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  356 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  1-93] 

Sale  and  issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds 

AGENCY:  Bureau  of  the  Public  Debt, 

Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the 
Treasury  (“Department”)  is  proposing, 
for  comment,  an  amendment  to  31  CFR 
Part  356  (Uniform  Offering  Circular  for 
the  Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds). 
The  proposed  amendment  defines  the 
term  “investment  adviser”  and  contains 
a  new  section  on  bidding  through 
investment  advisers.  The  amendment 
also  makes  certain  clarifying  changes. 
DATES:  Comments  must  be  submitted  on 
or  before  March  5, 1996.  The 
Department  is  particularly  interested  in 
receiving  comments  regarding 
alternative  methods  for  obtaining,  in  the 
least  burdensome  manner  possible,  the 
information  needed  to  ensure  that  no 
person  or  entity  receive  a 
disproportionate  share  of  the  auction. 
ADDRESSES:  Comments  should  be  sent 
to:  Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt,  Room 
515,  E  Street  Building,  Washington,  D.C. 
20239-0001.  Comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library,  FOIA  Collection,  Room  5030, 
Main  Treasury  Building,  1500 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20220.  Persons 
wishing  to  visit  the  library  should  call 
(202)  622-0990  for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Smmer,  Deputy  Assistant 
Commissioner,  Office  of  Financing, 
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Bureau  of  the  Public  Debt  (202)  219- 
3350,  or  Margaret  Marquette,  Attorney- 
Adviser,  Office  of  the  Chief  Counsel,  ' 
Bureau  of  the  Public  Debt  (202)  219- 
3320. 

SUPPLEMENTARY  INFORMATION:  31  CFR 
Part  356,  also  referred  to  as  the  uniform 
offering  circular,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
public  of  marketable  book-enti^ 

Treasury  bills,  notes,  and  bonds.  The 
uniform  offering  circular  was  originally 
published  on  January  5, 1993  (58  FR 
412),  as  a  comprehensive  statement  of 
those  terms  and  conditions. 

Amendments  to  the  circular  were 
published  on  June  3, 1994  (59  FR 
28773),  and  March  15,  1995  (60  FR 
13906).  In  the  time  since  the  rule  was 
first  published,  several  questions  have 
arisen  about  the  application  of  the 
circular  in  situations  where  an 
investment  adviser  formulates  a  bid  or 
otherwise  makes  bidding  decisions  for  a 
managed  account.  As  a  result,  the 
Department  is  proposing  to  define  the 
term  “investment  adviser”  and  is  setting 
out  the  specific  terms\and  conditions  for 
bidding  through  investment  advisers. 

31  CFR  Part  356  currently  does  not 
describe  in  detedl  rules  applying  to 
investment  advisers.  The  preamble  to 
the  January  5, 1993,  rule  refers  to 
investment  advisers  and  “others  who 
bid  on  behalf  of  their  managed 
investment  accounts  or  other  clients,” 
stating  that  an  investment  adviser  can 
bid  for  its  clients  in  the  name  of  the 
investment  adviser  or  in  the  names  of 
the  clients.  The  section  on  net  long 
position  reporting  requires  that  a  special 
report  be  provided  in  those  cases  where 
an  investment  adviser  controls  bids  and 
positions  exceeding  a  specified  amount. 

The  current  rule,  while  allowing 
investment  advisers  to  bid  for  controlled 
accounts,  does  not  specify  how  the 
various  provisions  of  the  rule  apply 
with  respect  to  those  accovmts.  In 
particular,  it  does  not  address  what  is 
meant  by  the  statement  in  the  preamble 
to  the  Januciry  5, 1993,  rule  that  an 
investment  adviser  or  a  managed 
account  is  considered  the  “bidder  for  all 
purposes  of  [the]  rule.”  It  does  not  make 
clear  to  what  extent,  if  any,  a  managed 
account  must  take  into  consideration 
the  bids  and  position  of  the  person  or 
entity  it  would  otherwise  be  associated 
with  imder  the  bidder  definitions 
contained  in  Appendix  A  of  the  rule.  It 
also  does  not  m^e  clear  to  what  extent 
an  adviser  that  manages  accounts  must 
take  into  consideration  the  bids  and 
position  of  an  entity  that  “supervises” 
the  adviser. 


The  proposed  rule  adds,  in  §  356.2,  a 
definition  for  the  term  “investment 
adviser.”  The  new  definition  describes 
what  is  meant  by  the  term  “investment 
discretion.”  An  entity  exercising  its 
authority  over  an  account  to  determine 
which  auctions  an  account  will  bid  in 
and  the  quantity  of  securities  to  be  bid 
for  is  an  investment  adviser  for 
purposes  of  the  rule.  The  definition  also 
clarifies  that  an  adviser  employed  or 
supervised  by  an  entity  is  considered  to 
be  part  of  that  entity,  i.e.,  as  if  the 
adviser  was  an  affiliate  of  the  entity 
under  the  bidder  definitions.  For 
example,  in  the  case  where  an 
individual  serves  as  an  investment 
adviser  to  a  mutual  fund  and  is 
employed  by  a  partnership  that  advises 
other  mutual  funds,  it  is  the 
partnership,  not  the  individual,  that  is 
considered  the  investment  adviser  for 
purposes  of  the  offering  circular. 

Section  356.15  sets  out  those  terms 
that  are  unique  to  bids  placed  through 
investment  advisers.  It  provides  that  a 
controlled  account  is  considered  to  be 
separate  from  the  person  or  entity  that 
it  would  otherwise  be  part  of  under  the 
bidder  definitions.  A  corporate 
investment  accovmt  managed  by  a  third 
party  that  has  investment  discretion 
would  be  a  controlled  account  and, 
therefore,  would  not  be  considered  to  be 
part  of  the  corporation  under  the 
offering  circular. 

Section  356.15(a)  incorporates  a 
provision  found  in  the  preamble  to  the 
January  5, 1993,  rule  that  an  investment 
adviser  may  bid  for  an  account  either  in 
the  name  of  the  investment  adviser,  in 
which  case  the  adviser  is  considered  the 
bidder,  or  in  the  name  of  the  account, 
in  which  case  the  account  is  considered 
the  bidder.  This  means  that,  for 
purposes  of  bidding  noncompetitively, 
an  investment  adviser  that  bids  for  its 
controlled  accounts  in  the  name  of  the 
adviser  is  limited  to  the  maximum 
allowed  bid  and  award  amount  for  a 
noncompetitive  bid  for  that  auction, 
e.g.,  $1  million  total  in  a  bill  auction. 

An  investment  adviser  that  bids 
noncompetitively  for  its  controlled 
accounts  in  the  names  of  the  accounts 
may  bid  for  each  accoimt  for  the 
maximum  allowed  noncompetitive 
amount,  e.g.,  $1  million  for  each 
account  in  a  bill  auction. 

The  proposed  rule  makes  clear,  in 
§  356.15(b),  that  a  controlled  account  is 
subject  to  the  same  bidding  restrictions 
as  other  bidders  regardless  of  whether  a 
bid  for  the  account  is  in  the  name  of  an 
investment  adviser  or  in  the  name  of  the 
accoimt.  Specifically,  the  investment 
adviser  may  not  bid  for  the  account  both 
competitively  and  noncompetitively  in 
the  same  auction.  Also,  the  account  is 


subject  to  the  noncompetitive  bidding 
and  award  limitations  contained  in  the 
rule. 

As  with  the  current  rule,  the  proposed 
rule  states  that  an  investment  adviser 
must  include  in  its  net  long  position 
calculation  those  bids  and  positions  it 
controls  in  addition  to  bids  and 
positions  it  would  otherwise  have  to 
include  as  a  bidder.  Unlike  the  current 
rule,  however,  the  proposed  rule 
provides  for  the  total  reportable  net  long 
position  to  be  reported  on  the  tender 
rather  than  in  a  special  report  to  a 
Federal  Reserve  Bank. 

A  significant  change  in  the  proposed 
rule  from  the  current  rule  is  the  amount 
of  a  net  long  position  that  an  investment 
adviser  may  exclude  ft-om  its  net  long 
position  calculation.  The  current  rule 
allows  the  adviser  to  exclude  net  long 
positions  less  than  $500  million  for 
certain  accounts  that  are  not  bid  for  in 
an  auction.  The  rule  as  revised  would 
provide  for  a  similar  type  of  exclusion 
but  decreases  the  amount  of  the 
exclusion  to  $10  million.  This  change  is 
being  proposed  because  the  Department 
believes  that  a  lower  exclusionary 
amount  is  necessary  to  give  a  more 
accurate  picture  of  the  amount  of  a 
security  controlled  by  an  investment 
adviser. 

In  developing  this  proposal,  the 
Department  considered,  as  an 
alternative,  providing  investment 
advisers  em  exclusion  based  on  an 
aggregate  amount  as  opposed  to  separate 
position  amounts  in  specific  accounts, 
e.g.,  allow  an  adviser  to  exclude  the  net 
long  positions  of  any  accounts  on  whose 
behalf  it  is  not  bidding  up  to  a  given 
aggregate  amount.  For  example,  if  the 
aggregate  net  long  position  of  all 
controlled  accounts  on  whose  behalf  the 
adviser  was  not  placing  competitive 
bids  was  equal  to  or  less  than  a 
designated  amount  (such  as  $200 
million),  then  that  amount  could  be 
excluded  from  its  net  long  calculation. 
However,  if  the  aggregate  net  long 
position  for  these  accounts  exceeded 
such  amount,  then  the  amount  in  excess 
of  the  designated  amount  would  have  to 
be  included  in  the  net  long  calculation. 
This  alternative  was  not  selected 
because  of  a  concern  that  it  would  be 
more  burdensome  for  advisers  with 
large  numbers  of  accounts  to  determine 
the  total  balance  of  the  net  long 
positions  of  all  non-bidder  accounts 
than  to  determine  which  accounts  had 
net  long  positions  in  excess  of  a 
specified  threshold  at  the  cutoff  time  for 
reporting.  Commenters  are  asked  to 
address  this  presumption  when  they 
consider  the  proposal. 

The  Department  would  welcome  any 
comments  on  the  exclusion  provisions 
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outlined  above.  It  would  also  welcome 
any  alternative  suggestions  that  would 
allow  the  Department  to  obtain  the 
information  it  needs  to  ensure  that  no 
person  or  entity  receive  or  control  a 
disproportionate  share  of  the  auction, 
and  to  obtain  that  information  in  the 
least  burdensome  manner  possible. 

Section  356.15(d)  provides  that  an 
investment  adviser  may  submit  bids  for 
its  controlled  accounts  directly  to  a 
Federal  Reserve  Bank  or  the  Bureau  of 
the  Public  Debt  or  may  forward  such 
bids  to  a  depository  institution  or 
dealer,  regardless  of  whether  those  bids 
are  in  the  name  of  the  adviser  or  in  the 
names  of  the  accoimts.  If  a  bid  is 
submitted  directly,  the  investment 
adviser  is  considered  the  submitter  and, 
depending  on  whether  the  bid  is  in  the 
name  of  the  adviser  or  in  the  name  of 
one  of  its  accounts,  the  adviser  or  the 
accoimt,  respectively,  is  considered  the 
bidder.  If  the  adviser  forwards  a  bid  for 
one  of  its  controlled  accoimts  to  a. 
depository  institution  or  dealer,  either 
the  adviser  or  the  account  is  considered 
a  customer  of  such  depository 
institution  or  dealer  depending  on 
whether  the  bid  is  in  the  name  of  the 
adviser  or  in  the  name  of  the  account. 

In  such  a  case,  the  adviser  is  not 
considered  an  intermediary  as  defined 
in  §  356.2  of  the  oflering  circular. 

The  provision  allowing  an  adviser  to 
submit  or  forward  bids  in  the  names  of 
its  controlled  accounts  is  an  exception 
to  the  restriction  against  anyone  other 
than  a  depository  institution  or  dealer 
submitting  or  forwarding  bids  for  others. 
It  is  not  the  Department’s  intent, 
however,  to  authorize  an  investment 
adviser  that  does  not  also  meet  the 
definition  of  a  depository  institution  or 
dealer  to  submit  or  forward  bids  for 
customers.  A  controlled  account  is  not 
the  same  as  a  customer.  (See  definition 
of  “customer”  in  §  356.2  which  refers  to 
directing  a  depository  institution  or 
dealer  to  bid  for  a  specified  amount  of 
securities  in  a  specific  auction.) 
Accordingly,  an  investment  adviser  that 
is  not  also  a  depository  institution  or 
dealer  may  submit  or  forward  bids  only 
for  its  own  account  or  for  its  controlled 
accounts. 

Other  Clarifying  Changes 

The  Department  is  also  taking  this 
opportunity  to  make  other  clarifying 
changes  to  the  rule.  Section  356.13  has 
been  revised  to  make  clear  the 
Department’s  requirement  that,  in  those 
cases  where  a  bidder  has  more  than  one 
bid,  its  reportable  net  long  position  is  to 
be  reported  in  connection  with  only  one 
of  those  bids.  This  requirement's  to 
avoid  any  possible  confusion  or 


duplication  in  net  long  position 
reporting. 

Section  356.11  has  been  amended  to 
provide  for  the  use  of  unique  numbers 
assigned  to  bidders  for  identification 
purposes.  Additionally,  Appendix  A  has 
been  revised  to  provide  that,  for 
purposes  of  the  rule,  a  business  trust  is 
considered  to  be  a  corporation.  Finally, 
a  change  has  been  made  in  the  example 
given  in  §  356.21  to  reflect  that  Treasury 
bills  may  now  be  held  in  multiples  of 
$1,000. 

The  proposed  rule  contained  herein 
includes  a  new  §  356.15.  It  also  amends 
§§356.2,  356.11,  356.13,  356.21,  and 
356.22  as  well  as  Appendix  A  to  Part 
356.  Other  sections  have  been 
renumbered  as  a  result  of  adding  the 
new  section  §  356.15. 

Procedural  Requirements 

'This  proposed  rule  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  pvusuant  to  Executive  Order 
12866. 

Although  this  proposed  rule  is  being 
issued  in  proposed  form  to  secure  the 
benefit  of  public  comment,  the  notice 
and  public  procedures  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

The  collection  of  information 
contained  in  this  proposed  rule,  in 
§  356.15,  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  §  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  Under  the  Act,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

This  information  is  being  collected  by 
the  Department  of  the  Treasury  in  order 
to  determine  the  amount  of  a  'Treasury 
security  controlled  by  an  investment 
adviser  bidding  competitively  in  an 
auction  for  that  security.  The 
information  will  be  used  for  the  purpose 
of  determining  the  award  to  be  made  as 
the  result  of  a  competitive  bid  for  a 
security. 

Responses  to  the  collection  of 
information  are  required  in  order  for  the 
potential  respondent  to  purchase 
securities.  Information  concerning 
securities  holdings  and  transactions  is 
considered  confidential  under  Treasury 
regulations  (31  CFR  Part  323)  and  the 
Privacy  Act.  The  information  may  be 
disclosed  to  a  law  enforcement  agency, 
courts  and  counsel  for  litigation 


purposes,  and  as  otherwise  authorized 
by  law. 

Estimated  total  annual  reporting 
burden:  250  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  5  hours. 

Estimated  number  of  respondents:  50. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

'The  Department  of  the  Treasury 
solicits  comments  on  the  following 
concerning  the  proposed  collection  of 
information: 

1.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

2.  The  accuracy  of  the  estimate  of  the 
burden  of  the  proposed  collection  of 
information; 

3.  How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Information  and  Reguktory  Affairs  of 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Department 
of  the  Treasury/Bureau  of  the  Public 
Debt,  Washington,  D.C.  20503,  with 
copies  to  the  Government  Securities 
Regulations  Staff,  Bureau  of  the  Public 
Debt,  at  the  address  previously 
specified. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities.  Securities. 

Dated:  December  27, 1995. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  II, 
Subchapter  B,  Part  356,  is  proposed  to 
be  amended  as  follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  1-93) 

1.  The  authority  citation  for  Part  356 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  3102,  et 
seq.-,  12  U.S.C.  391. 

2.  Section  356.2  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  “investment  adviser”  to 
read  as  follows: 
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§356.2  Definitions. 
***** 

Investment  adviser  means  any  person 
or  entity  that  has  investment  discretion 
for  or  otherwise  exercises  control  over 
the  bids  or  positions  of  a  person  or 
entity  not  considered  part  of  the 
investment  adviser  under  the  bidder 
definitions  in  Appendix  A.  Investment 
discretion  includes  determining  what, 
how  many,  and  when  securities  shall  be 
purchased  or  sold.  A  person  or  entity 
managing  investments  for  itself  is  not 
considered  an  investment  adviser  for 
such  investments.  Where  an  investment 
adviser  is  employed  or  supervised  by  an 
entity,  the  investment  adviser  is 
considered  to  be  part  of  that  entity. 
***** 

3.  Section  356.11(a)(1)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  356.1 1  Submission  of  bids. 

(a)  General. 

(1)  *  *  *  Except  as  otherwise 
provided,  tenders  must  be  submitted  in 
an  approved  format,  including  the  use 
of  preassigned  identification  numbers, 
where  applicable.  *  *  * 
***** 

4.  Section  356.13  is  amended  by 
removing  paragraph  (a)(2)  and 
redesignating  paragraph  (a)(1)  as 
paragraph  (a).  The  last  two  sentences  of 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  356.1 3  Net  iong  position. 

(a)  Reporting  net  long  positions. 

*  *  *  In  cases  where  a  bidder  that  is 
required  to  report  the  amoimt  of  its  net 
long  position  has  more  than  one  bid,  the 
bidder’s  total  net  long  position  should 
be  reported  in  connection  with  only  one 
bid.  A  bidder  that  is  a  customer  must 
report  its  reportable  net  long  position 
through  only  one  depository  institution 
or  dealer.  (See  §  356.14(c).) 
***** 

5.  Sections  356.15  and  356.16  are 
redesignated  as  §§  356.16  and  356.17 
respectively  and  new  §  356.15  is  added 
to  read  as  follows: 

§356.15  Bidding  through  investment 
advisers. 

(a)  General.  Where  bids  or  positions 
of  a  person  or  entity  are  controlled  by 
an  investment  adviser,  such  bids  or 
positions  are  considered  to  be  a 
controlled  account,  separate  fi'om  the 
bids  and  positions  of  any  person  or 
entity  wiUi  which  they  would  otherwise 
be  associated  under  the  bidder 
definitions  in  Appendix  A.  The 
investment  adviser  may  bid  for 
controlled  accounts  by  including,  in  a 
bid  in  the  adviser’s  name,  amounts  that 


it  is  investing  for  the  controlled 
accounts.  The  investment  adviser  may 
also  bid  for  controlled  accounts  in  the 
names  of  such  accounts.  Where  bids  are 
in  an  investment  adviser’s  name,  the 
investment  adviser  is  considered  the 
bidder  for  such  bids  and,  where  bids  are 
in  the  name  of  a  controlled  account,  the 
named  controlled  accormt  is  considered 
the  bidder,  for  all  purposes  of  this  Part 
356,  except  as  specified  in  this  §  356.15. 

(b)  Noncompetitive  and  competitive 
bidding.  Regardless  of  whether  the  bid 
for  a  controlled  accormt  is  in  the  name 
of  the  investment  adviser  or  in  the  name 
of  the  controlled  account,  such  accormt 
may  not  be  bid  for  both 
noncompetitively  and  competitively  in 
the  same  auction.  In  addition,  such 
accoimt  is  subject  to  the  noncompetitive 
bidding  restrictions  and  award 
limitations  contained  in  §  356.12(b)  and 
356.22(a). 

(c)  Reporting  net  long  positions.  In 
calculating  the  amount  of  its  bids  and 
positions  for  purposes  of  the  net  long 
position  reporting  requirement  found  in 
§  356.13(a),  the  investment  adviser  must 
include,  in  addition  to  what  would 
otherwise  be  included  for  the 
investment  adviser  as  a  bidder  under 
the  bidder  definitions,  all  other 
competitive  bids  and  positions 
controlled  by  the  investment  adviser. 
The  investment  adviser  may  exclude 
any  net  long  position  less  than  $10 
million  of  any  nonproprietary 
controlled  account  unless  the  adviser  is 
placing  a  competitive  bid  for  that 
account  either  in  the  name  of  the 
investment  adviser  or  in  the  name  of  the 
account.  However,  if  any  net  long 
position  less  than  $10  million  of  any 
nonproprietary  account  not  being  bid 
for  is  excluded,  then  all  net  short 
positions  less  than  $10  million  of 
nonproprietary  accounts  not  being  bid 
for  must  also  be  excluded.  Regardless  of 
whether  the  investment  adviser  bids  in 
its  own  name  or  in  the  name  of  its 
controlled  accounts,  if  the  net  long 
position  is  reportable,  it  must  be 
reported  as  a  total  in  connection  with 
only  one  bid. 

(d)  Submitting  bids  for  controlled 
accounts.  Notwithstanding  the 
definition  of  submitter  found  in  §  356.2, 
and  the  restriction  against  submitting 
bids  for  others  foimd  in  §  356.14,  an 
investment  adviser  may  submit  bids, 
whether  in  the  adviser’s  own  name  or  in 
the  names  of  its  controlled  accoimts, 
directly  to  a  Federal  Reserve  Bank  or  the 
Bureau  of  the  Public  Debt,  in  which  case 
the  investment  adviser  is  considered  a 
submitter.  In  the  alternative,  the 
investment  adviser  may  forward  such 
bids  to  a  depository  institution  or 
dealer. 


(e)  Certifications.  By  bidding  for  a 
controlled  account,  an  investment 
adviser  is  deemed  to  have  certified  that 
it  is  in  compliance  with  this  Part  and 
the  offering  annoimcement  governing 
the  sale  and  issue  of  the  secmity. 

Further,  the  investment  adviser  is 
deemed  to  have  certified  that  the 
information  provided  on  the  tender  or 
provided  to  a  submitter  or  intermediary 
with  regard  to  bide  for  controlled 
accoimts  is  accurate  and  complete. 

(f)  Proration  of  awards.  In  auctions 
where  bids  at  the  highest  accepted  yield 
or  discoimt  rate  are  prorated  imder 

§  356.20(a)(2)  of  this  Part,  investment 
advisers  that  submit  bids  for  controlled 
accounts  in  the  names  of  such  accoimts 
are  responsible  for  prorating  awards  for 
their  controlled  accounts  at  the  same 
percentage  as  that  announced  by  the 
Department.  The  same  prorating  rules 
apply  to  controlled  accounts  as  apply  to 
submitters.  See  §  356.21  of  this  Part. 

6.  Section  356.21  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  356.21  Proration  of  awards. 

(a)  Awards  to  submitters.  In  auctions 
where  bids  at  the  highest  accepted  yield 
or  discount  rate  eire  prorated  under 
§  356.20(a)(2)  of  this  Part,  the  Federal 
Reserve  Banks  are  responsible  for 
prorating  awards  for  submitters  at  the 
percentage  announced  by  the 
Department.  For  exeunple,  if  80%  is  the 
announced  percentage  at  the  highest 
yield  or  discount  rate,  then  each  bid  at 
that  rate  or  yield  shall  be  awarded  80% 
of  the  amount  bid.  Hence,  a  bid  for 
$100,000  at  the  highest  accepted  yield 
or  discount  rate  would  be  awarded 
$80,000.  In  all  cases,  awards  will  be  for, 
at  least,  the  minimum  to  hold,  emd 
awards  must  be  in  an  appropriate 
multiple  to  hold.  Awards  at  the  highest 
accepted  yield  or  rate  are  adjusted 
upwards,  if  necessary,  to  an  appropriate 
multiple  to  hold.  For  example.  Treasury 
bills  may  be  issued  with  a  minimum  to 
hold  of  $10,000  and  multiples  of  $1,000. 
Where  an  $18,000  bid  is  accepted  at  the 
high  discount  rate,  and  the  percent 
awarded  at  the  high  discount  rate  was 
88%,  the  award  to  that  bidder  would  be 
$16,000,  representing  an  upward 
adjustment  from  $15,840  ($18,000  x  .88) 
to  an  appropriate  multiple  to  hold.  If 
tenders  at  the  highest  accepted  rate  were 
prorated  at,  for  example,  a  rate  of  4%, 
the  award  for  a  $100,000  bid  would  be 
$10,000,  instead  of  $4,000,  in  order  to 
meet  the  minimum  to  hold  for  a  bill 
issue. 

***** 

7.  Section  356.22(b)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 
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§356J22  Limitation  on  auction  awards. 

*  *  '  *  *  * 

(b)  Awards  to  competitive  bidders. 

•  *  *  When  the  bids  and  net  long 
positions  of  more  than  one  person  or 
entity  must  be  combined  as  required  by 
§  356.15(c),  such  combined  amount  will 
be  used  for  the  purpose  of  this  award 
limitation. 

8.  Appendix  A  to  Part  356  is  amended 
by  adding  to  section  (a)  a  new  paragraph 
between  the  second  and  third 
paragraphs  of  the  introductory  text  to 
read  as  follows: 

Appendix  A  to  Part  356 

*  *  '  *  *  * 

(a)  Corporation — 

It  it  it  It  It 

For  the  purpose  of  this  Part,  a 
business  trust,  such  as  a  Massachusetts 
business  trust  or  a  Oelaw^  business 
trust,  is  considered  to  be  a  corporation. 

***** 

[FR  Doc.  96-134  Filed  1-4-96;  8:45  am] 
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contains  documents  other  than  rules  or 
proposed  mles  that  are  appKcat^  to  the 
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petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  tNs 
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DEPARTMENT  OF  AGRICULTURE 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

December  28, 1995. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agricultrne,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer,  UADA, 
OIRM,  Ag  Box  7630,  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Farm  Service  Agency 

Title:  General  Regulations  Governing 
the  Peanut  Warehouse  Storage  Loan  and 
Handler  Operations — 7  CFR  1446. 

Summary:  USDA  supports  the  price  of 
peanuts  by  offering  price  support  loans 
and  by  placing  limits  on  the  amoimt  of 
peanuts  allowed  to  be  sold  for  domestic 
edible  use.  Their  information  is  needed 
to  administer  the  program. 

Need  and  Use  of  the  Information: 

This  information  enables  the 
Commodity  Credit  Corporation  (CCC)  to 
contract  for  warehouse  storage  and 
related  services.  For  handlers  of  contract 
additional  peanuts,  CCC  uses  the 
information  to  determine  the  amoimt  of 
shrink  allowed,  the  type  of  supervision 
required,  the  amoimt  of  export 
obligation,  and  the  amount  of  export 
disposition  credit.  The  information 
provides  CCC  with  evidence  of 


collateral  pledged  €is  security  for  peanut 
price  support  loans  which  have  been 
advanced  pursuant  to  law. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  150,000. 
Frequency  of  Responses:  On  occasion; 
Weekly;  Monthly;  Annually. 

Total  Burden  Hours:  54,118. 

Larry  Roberson, 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  96-149  Filed  1-4-96;  8:45  am) 
BILUNQ  CODE  3410-01-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procmement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  5,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  8,  November  3, 13, 1995,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  FR  46819,  55835 
and  56988)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
meuket  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Conunittee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procmement  by  the  Federal  Government 
under  41  U.S.C.  4&-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Basin.  Wash 

6530-01-166-9035 

Sign  Kit,  Contaminate 

9905-01-363-0871, 

9905-01-363-0874, 

9905-01-363-0878, 

9905-01-363-0879, 

9905-01-363-0880, 

9905-01-363-0881, 

9905-01-363-0882 

Services 

Administrative  Services 
General  Services  Administration, 
Federal  Supply  Service,  26  Federal 
Plaza,  New  York,  New  York 

Food  Service  Attendant  for  the 
Following  Locations 
Missouri  Air  National  Guard,  10800 
Lambert  International  Boulevard, 
Bridgeton,  Missouri 
Jefierson  Barracks  and  Base,  Building 
280,  #1  Grant  Road,  St.  Louis, 
Missouri 

fanitorial/Custodial 

Rome  Laboratories,  Griffiss  Air  Force 
Base,  New  York 

Laundry  Service 

Immigration  &  Naturalization  Service, 
201  Varick  Building,  New  York,  New 
York 
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This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  96-192  Filed  1-4-96;  8:45  am] 
BN.UNQ  COO€  6820-33-M 


DEPARTMENT  OF  ENERGY 

Availability  of  the  Implementation  Plan 
for  the  Stockpile  Stewardship  and 
Management  Programmatic 
Environmental  Impact  Statement 

agency:  IDepartment  of  Energy. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  annoimces  the  availability  of  the 
Implementation  Plan  (IP)  for  the 
Stockpile  Stewardship  and  Management 
Programmatic  Environmental  Impact 
Statement  (PEIS).  The  IP  provides 
guidance  for  the  preparation  of  the  PEIS, 
records  the  issues  identified  as  a  result 
of  the  public  scoping  process,  and 
provides  information  regarding  the 
alternatives  and  issues  ^at  will  be 
analyzed  in  the  PEIS. 

ADDRESSES  AND  FURTHER  INFORMATION:  A 
copy  of  the  IP  can  be  obtained  upon 
request  by  calling  1-800-776-2765,  or 
by  mail  to:  Office  of  Reconfiguration, 
DP-25  U.S.  Department  of  Energy,  P.O. 
Box  3417  Alexandria,  Virginia  22302. 

Requests  for  the  IP  can  also  be  made 
electronically  via  computer  as  follows: 
Federal  Information  Exchange  Bulletin 
Board,  InterNet  Address:  http:// 
web.fie.com/web/fed/doe/doeoor.htm. 
Modem  Toll-Free:  1-800-783-3349  DC 
Metro  Modem:  301-258-0953. 

For  general  information  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  review  process,  please  contact: 
Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance,  EH-42, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington  DC  20585,  (202)  586-4600 
or  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION:  On  June 
14, 1995,  DOE  published  a  Notice  of 
Intent  (NOI)  in  the  Federal  Register  to 
prepare  a  PEIS  on  the  Stockpile 
Stewardship  and  Management  Program 
[60  FR  31291].  A  public  comment 
period,  driring  which  E)OE  held  public 
scoping  meetings  at  the  sites  potentially 
afiected  by  the  program,  followed  the 
NOI  emd  liisted  until  August  11, 1995. 
Conunents  received  diuing  the  scoping 
period  were  considered  in  developing 
the  Stockpile  Stewardship  and 
Management  PEIS  IP. 


The  Stockpile  Stewardship  and 
Management  IP  describes  the  scope  of 
the  PEIS,  including  the  alternatives  that 
will  be  evaluated.  Eight  DOE  sites  are 
potentially  affected:  Pantex  Plant 
(Amarillo,  Texas),  Savannah  River  Site 
(Aiken,  South  Carolina),  Y-12  Plant 
(Oak  Ridge,  Tennessee),  Kansas  City 
Plant  (Kansas  City,  Missouri),  Lawrence 
Livermore  National  Laboratory 
(Livermore,  California),  Los  Alamos 
National  Laboratory  (Los  Alamos,  New 
Mexico),  Sandia  National  Laboratories 
(Albuquerque,  New  Mexico),  and  the 
Nevada  Test  Site  (Las  Vegas,  Nevada). 

The  Stockpile  Stewardship  and 
Management  Draft  PEIS  is  expected  to 
be  available  in  February  1996. 

Following  the  publication  of  the  Draft 
PEIS,  public  hearings  will  be  held  at 
potentially  affected  sites.  Information  on 
the  locations,  dates,  and  times  of  the 
public  hearings  will  be  published  in  the 
Federal  Register  at  least  15  days  prior 
to  the  first  hearing,  and  will  also  be 
made  available  by  additional 
appropriate  means,  including  the 
electronic  bulletin  board  addressed 
above. 

Signed  in  Washington,  D.Q  this  28th  of 
December,  1995. 

Victor  H.  Reis, 

Assistant  Secretary  for  Defense  Programs.  ' 
(FR  Doc.  96-162  Filed  1-4-96;  8:45  am) 
BILLING  CODE  6450-01-P 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-1 16-800] 

Greenwich  Energy  Partners,  L.P.; 
Notice  of  Issuance  of  Order 

January  2, 1996. 

On  December  18, 1995,  as  amended 
November  16, 1995,  Greenwich  Energy 
Partners,  L.P.  (Greenwich  Energy) 
submitted  for  filing  a  rate  schedule 
imder  which  Greenwich  Energy  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Greenwich  Energy  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Greenwich  Energy  requested 
that  the  Commission  grant  blemket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumption  of  liability  by  Greenwich 
Energy. 

On  December  20, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Elivision  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 


or  to  protest  the  blemket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Greenwich  Energy  should 
file  a  motion  to  intervene  or  protect 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Greenvrich  Energy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  emd  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
OSes. 

e  Commission  reserves  the  right  to 
require  a  further  showing  that  neiffier 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Greenwich  Energy’s 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-160  Filed  1-4-96;  8:45  am) 
BILUNQ  CODE  S717-01-M 

[Docket  No.  CP96-1 20-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

December  29, 1995. 

Take  notice  that  on  December  22, 

1995,  Northwest  Pipeline  Corporation 
(Norffiwest),  295  Cffipeta  Way,  Salt  Lake 
Qty,  Utah  84108,  filed  in  the  above 
do^et  a  request  for  approval  pursuant 
to  Sections  157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  emd 
157.211)  and  imder  its  blemket  authority 
issued  on  September  1, 1982,  in  Docket 
No,  CP82-433,  to  construct  emd  operate 
a  new  meter  station  emd  lateral  to 
provide  transportation  deliveries  for 
Eastern  Energy  Meirketing  (Eastern 
Energy)  to  a  new  cogeneration  plant  at 
Glenns  Ferry,  Idaho,  all  eis  more  fully  set 
forth  in  the  request  that  is  on  file  with 
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the  Commission  and  open  to  public 
inspection. 

Specifically,  Northwest  states  that  it 
proposes  to  construct,  own,  and  operate 
the  new  Glenns  Ferry  Cogeneration 
Meter  Station  and  Lateral  at  Milepost 
756.652  on  Northwest’s  Ignacio  to 
Sumas  mainline  in  Section  29, 

Township  5  South,  Range  10  East, 
Elmore  Coimty,  Ideiho.  The  new  meter 
station  will  consist  of  two  3-inch  taps, 
two  1-inch  regulators,  one  3-inch 
turbine  meter  and  appurtenances  with  a 
maximum  daily  design  capacity  of 
approximately  3,267  Dth  per  day  at  320 
psig.  The  new  lateral  will  consist  of 
approximately  1,100  feet  of  3-inch 
pipeline  extending  from  the  meter 
station  to  a  new  10  megawatt 
cogeneration  plant  to  be  built  by  Glenns 
Ferry  Cogeneration  Partners,  Ltd. 

Northwest  further  states  that  the 
estimated  cost  to  construct  the  Glenns 
Ferry  Cogeneration  Meter  Station  and 
Lateral  is  estimated  to  cost 
approximately  $298,100.  Northwest 
indicates  that,  pursuant  to  a  facilities 
agreement  and  the  facilities 
reimbursement  provisions  of 
Northwest’s  tariff.  Eastern  Energy  will 
reimburse  Northwest  for  the  actual  costs 
associated  with  the  construction  of  the 
meter  station. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piusuant  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedine  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natvual  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-142  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  a717-01-M 


[Docket  No.  ER96-683-000,  et  al.] 

Cinergy  Services  inc.,  et  ai.;  Eiectric 
Rate  and  Corporate  Reguiation  Fiiings 

December  29, 1995. 

Teike  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Cinergy  Services,  Inc. 

[Docket  No.  ER96-583-0001 

Take  notice  that  on  December  12, 

1995,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy’s  Non-Firm  Point-to- 
Point  Transmission  Service  Tcuiff  (the 
Tariff)  entered  into  between  Cinergy  and 
Industrial  Energy  Application,  Inc. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Power  Pool 

[Docket  No.  ER96-584-000] 

Take  notice  that  on  December  12, 

1995,  the  New  England  Power  Pool 
Executive  Committee  filed  a  signature 
page  to  the  NEPOOL  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Houlton  Water  Company.  The  New 
England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Houlton  Water  Company  to  join 
the  over  90  other  electric  utilities  that 
already  participate  in  the  Pool.  NEPOOL 
further  states  that  the  filed  signatme 
page  does  not  change  the  NEPOOL 
Agreement  in  any  matter,  other  than  to 
make  Houlton  Water  Company  a 
Participant  in  the  Pool. 

NEPOOL  requests  an  effective  date  of 
Februsuy  1, 1996,  for  commencement  of 
participation  in  the  Pool  by  Houlton 
Water  Company  and  requests  a  waiver 
of  the  Commission’s  customary  notice 
requirements  to  permit  the  membership 
of  Houlton  Water  Company  to  become 
effective  on  that  date. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

[Docket  No.  ER96-585-000] 

Take  notice  that  on  December  13, 
1995,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regulations, 
Service  Agreements  with  Cenergy,  Inc. 
(Cenergy),  Coral  Power,  L.L.C.  (Coral) 
and  USGen  Power  Marketing  Inc. 
(USGen)  tmder,  PacifiCorp’s  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  3,  Service  Schedule  PPL-3. 

Copies  of  this  filing  were  supplied  to 
Cenergy,  Coral,  USGen,  the  Washington 
Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
fi:om  PacifiCorp’s  Regulatory 
Administration  Department’s  Bulletin 
Board  System  through  a  personal 


computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bid). 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services,  Inc. 

[Docket  No.  ER96-586-000] 

Take  notice  that  on  December  13, 

1995,  Entergy  Services,  Inc.  (Entergy 
Services),  as  agent" for  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (Entergy  Operating 
Companies),  filed  a  revised  Network 
Integration  Service  Transmission  Tariff 
and  a  revised  Point-to-Point 
Transmission  Service  Tariff  which  upon 
acceptance  will  supersede  the  non-rate 
terms  and  conditions  of  transmission 
tariffs  filed  in  Docket  No.  ER95-112- 
000.  The  revised  tariffs  are  intended  to 
conform  with  the  Commission’s  Pro 
Forma  Tariffs  contained  in  the  Open 
Access  NOPR.  The  rates  for  the  revised 
tariffs  are  unchanged  and  will  be  the 
rates  as  established  in  Docket  No.  ER95- 
112-000. 

Comment  date:  January  12, 1996,. in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Resources,  Inc. 

[Docket  No.  ER96-587-0001 

Take  notice  that  on  December  13, 
1995,  Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  new 
Generating  Mimicipal  Electric  Service 
Agreements  with  the  Ktmsas  cities  of 
Chanute,  Mulvane,  Neodesha, 
Wellington  and  Winfield,  new  firm 
transmission  service  agreements  with 
the  cities  of  Chanute  and  Wellington, 
and  revised  exhibits  to  the  firm 
transmission  service  agreements  with 
the  cities  of  Mulvane,  Neodesha  and 
Winfield.  Western  Resources  states  the 
purpose  of  this  filing  is  to  permit  the 
subject  cities  added  flexibility  in 
pin^asing  power  from  third  parties. 
The  changes  are  proposed  to  become 
effective  January  1, 1996. 

Copies  of  the  filing  were  served  upon 
the  Kansas  cities  of  Chanute,  Mulvane, 
Neodesha,  Wellington  and  Winfield  and 
the  Kansas  Corporation  Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ocean  Energy  Services,  Inc. 

[Docket  No.  ER96-588-0001 

Take  notice  that  on  December  12, 
1995,  Ocean  Energy  Services,  Inc. 
(OESI),  tendered  for  filing  pursuant  to 
Rule  205, 18  CFR  385.205,  a  petition  for 
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waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  on  the  date  of  the  order. 

OESI  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  OESI  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
eigreed  to  with  the  purchasing  party. 
OESI  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER96-589-000] 

Take  notice  that  on  December  13, 
1995,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
to  a  proposed  Interchange  Agreement 
with  Rainbow  Energy  Marketing 
Corporation  (Rainbow). 

llie  proposed  revised  Interclumge 
Agreement  will  provide  for  the 
purchase,  sale,  and  transmission  of 
capacity  and  energy  by  either  party 
under  the  following  Service  S^edules: 
(a)  SIGECO  Power  Sales,  (b)  Rainbow 
Power  Sales,  and  (c)  Transmission 
Service. 

Waiver  of  the  Commission’s  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  January  3, 1996. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER96-590-000] 

Take  notice  that  on  December  13, 
1995,  Puget  Soimd  Power  &  Light 
Company  (Puget)  tendered  for  filing  as 
a  change  in  rate  schedule  the  Westside 
Northern  Intertie  and  Area 
Transmission  Agreement  by  and 
between  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville)  and  Puget, 
together  with  exhibits  thereto  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  the  purchase  by  Puget  of  a 
certain  amoimt  of  capacity  on  a 
Bonneville  transmission  intertie  and 
also  provides  for  Puget  to  provide  to 
Bonneville  an  amount  of  electric  energy 
to  compensate  for  transmission  losses. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standa^  Paragraph  E 
at  the  end  of  this  notice. 


9.  Western  Resources,  Inc. 

[Docket  No.  ER96-591-000] 

Take  notice  that  on  January  13, 1995, 
Western  Resources,  Inc.  (Western 
Resources)  tendered  for  filing  a 
participation  power  agreement  between 
Western  Resources  and  the  City  of 
Chanute,  Kansas.  The  agreement  is 
proposed  to  become  effective  June  1, 
1996. 

A  copy  of  this  filing  was  served  upon 
the  City  of  Chanute,  Kansas  emd  the 
Kansas  Corporation  Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

[Docket  No.  ERg6-592-000] 

Take  notice  that  on  December  13, 

1995,  Western  Resoiuces,  Inc.  (Western 
Resources)  tendered  for  filing  a 
peuticipation  power  agreement  and  a 
firm  transmission  service  agreement 
between  Western  Resources  and  the 
Oklahoma  Mtmicipal  Power  Authority. 
The  agreements  are  proposed  to  become 
effective  April  1, 1996. 

A  copy  of  this  filing  was  served  upon 
the  Oklahoma  Mtmicipal  Power 
Authority  and  the  Kansas  Corporation 
Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  Corporation 

[Docket  No.  ER96-593-0001 

Take  notice  that  on  December  13, 

1995,  Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  contract  for  the 
provision  of  interchange  service 
between  itself  and  AES  Power  Inc. 

(AES).  The  contract  provides  for  service 
under  Schedule  J,  Negotiated 
Interchange  Service  and  OS, 

Opportunity  Sales.  Cost  support  for  both 
schedules  have  been  previously  filed 
and  approved  by  the  Commission.  No 
specifically  assignable  facilities  have 
b^n  or  will  be  installed  or  modified  in 
order  to  supply  service  under  the 
proposed  rates. 

FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  contract  to  become  effective 
as  a  rate  schedule  on  December  14, 

1995.  Waiver  is  appropriate  because  this 
filing  does  not  change  the  rate  vmder 
these  two  Commission  accepted, 
existing  rate  schedules. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Central  Illinois  Light  Company 

[Docket  No.  ER96-595-000] 

Take  notice  that  on  December  14, 

1995,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61202,  and  Central  Illinois 
Public  Service  Company,  tendered  for 
filing  with  the  Commission  a  substitute 
Index  of  Customers  imder  its 
Coordination  Sedes  Tariff  and  service 
agreements  for  six  new  customers. 

CILCO  requested  an  effective  date  of 
December  15, 1995. 

Copies  of  the  filing  were  served  on  aU 
affected  customers,  parties  and  the 
Illinois  Commerce  Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Power  Company 

[Docket  No.  ER96-596-0001 

Take  notice  that  on  December  14, 

1995,  Duke  Power  Company  (Duke), 
tendered  for  filing  a  Transmission 
Service  Agreement  (TSA)  between 
Duke,  on  its  own  behalf  and  acting  as 
agent  for  its  wholly-owned  subsicfiary, 
Nantahala  Power  and  Light  Company, 
and  Sonat  Power  Marketing  Inc.  (Sonat). 
Duke  states  that  the  TSA  sets  out  the 
transmission  arrangements  imder  which 
Duke  will  provide  Sonat  non-firm 
transmission  service  imder  its 
Transmission  Service  Tariff. 

Comment  date;  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER96-597-000] 

Take  notice  that  on  December  14, 
1995,  GPU  Service  Corporation  (GPU), 
on  behalf  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Peimsylvania  Electric 
Company  (Jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Industrial  Energy 
Applications,  Inc.  (lEA)  dated 
November  28, 1995.  This  Service 
Agreement  specifies  that  lEA  has  agreed 
to  the  rates,  terms  €md  conditions  of  the 
GPU  Companies’  Energy  Transmission 
Service  Tariff  accepted  by  the 
Commission  on  September  28, 1995  in 
Docket  No.  ER95-7091-000  and 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission’s  notice  requirements  for 
good  cause  shown  emd  an  effective  date 
of  November  28, 1995  for  the  Service 
Agreement.  GPU  has  served  copies  of 
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the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  Enron. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER96-598-0001 
Take  notice  that  on  December  14, 

1995,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  an  agreement  between  Niagara 
Mohawk  and  Montaup  Electric 
Company  (Montaup)  dated  November 
30, 1995,  providing  for  certain 
transmission  services  to  Montaup. 

Copies  of  this  filing  were  served  upon 
Montaup  and  the  New  York  State  Public 
Service  Commission. 

Comment  date;  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER96-599-O00] 

Take  notice  that  on  December  14, 
1995,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and 
Commonwealth  Electric  Company  (CEC) 
dated  November  30, 1995,  providing  for 
certain  transmission  services  to  CEC. 

Copies  of  this  filing  were  served  upon 
CEC  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER96-600-0001 
Take  notice  that  on  December  14, 
1995,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and 
Cambridge  Electric  Light  Company 
(CELC)  dated  November  30, 1995, 
providing  for  certain  transmission 
services  to  CELC. 

Copies  of  this  filing  were  served  upon 
CELC  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER96-601-000] 

Take  notice  that  on  December  14, 
1995,  Central  Illinois  Public  Service 
Company  (CIPS)  submitted  a  Service 
Agreement,  dated  November  10, 1995, 


establishing  Cenergy,  Inc.  (Cenergy)  as  a 
customer  under  the  terms  of  CIPS’ 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of 
December  1, 1995,  for  the  service 
agreement  with  Cenergy.  Accordingly, 
CIPS  requests  waiver  of  the 
Commission’s  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Cenergy  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 
[Docket  No.  ER96-640-000] 

Take  notice  that  on  December  20, 

1995,  PECO  Energy  Company  (PECO) 
filed  a  new  Electric  Tariff  Volmne  No. 

4  (Tariff).  PECO  states  that  imder  the 
Tariff  it  would  offer  to  sell  energy  at 
wholesale  to  entities  located  outside  of 
the  Pennsylvania-New  Jersey-Maryland 
Interconnection  control  area  at  market 
based  rates. 

Comment  date;  January  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PECO  Energy  Company 
(Docket  No.  ER96-641-000] 

Take  notice  that  on  December  20, 
1995,  PECO  Energy  Company  (PECO) 
filed  a  Network  Integration 
Transmission  Tariff  and  a  Point-to-Point 
Transmission  Service  Tariff.  PECO 
states  that  the  Tariffs  are  consistent  with 
the  proforma  tariffs  set  forth  in  the 
Notice  of  Proposed  Rulemaking  in 
Docket  No.  RM95-8-000. 

Comment  date:  January  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-159  Filed  1-4-96;  8:45  am) 
BILLING  CODE  6717-01-P 


[CondK  Project  No.  2342-WA] 

PacifiCorp  Electric  Operations;  Notice 
of  Intent  To  Hold  Public  Meeting  in 
White  Salmon,  Washington,  To 
Discuss  the  Draft  Environmental 
Impact  Statement  (DEIS)  for 
Relicensing  of  the  Condit 
Hydroelectric  Project 

December  29, 1995. 

On  December  8, 1995,  the  Draft 
Environmental  Impact  Statement  for  the 
Condit  Hydroelectric  Project  was 
distributed  to  all  parties  on  the 
Commission’s  mailing  list  and  a  notice 
of  availability  was  published  in  the 
Federal  Register,  llie  DEIS  evaluates 
the  environmental  consequences  of  the 
proposed  relicensing  of  the  project.  The 
project  is  located  in  Skamania  and 
Klickitat  counties,  Washington. 

Two  public  meetings  have  been 
scheduled  to  be  held  in  White  Salmon, 
Washington,  for  the  purpose  of  allowing 
Commission  Staff  to  present  the  major 
DEIS  findings  and  recommendations. 
Interested  parties  will  have  an 
opportunity  to  give  oral  comment  on  the 
DEIS  for  the  Commission’s  public 
record.  Comments  will  be  recorded  by  a 
court  reporter.  Individuals  will  be  given 
up  to  five  minutes  each  to  present  their 
views  on  the  DEIS. 

Meeting  Dates  &■  Times:  Monday, 
February  5  fi'om  7:00  pm-ll:00  pm, 
Tuesday,  February  6  from  9:30  am-3:00 
pm. 

Location:  Both  meetings  will  be  held 
at  the  Park  Center  Auditorium,  170  NW 
Lincoln  Street,  White  Salmon, 
Washington  (the  main  entrance  to  the 
auditorium  is  fi'om  Washington  Street). 

Comments  may  also  be  submitted  in 
writing,  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  IX!  20426.  Reference 
should  be  clearly  made  to  the  Condit 
Project,  No.  2342.  All  comments  must 
be  received  by  February  21, 1996. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-143  Filed  1-4-96;  8:45  am] 
BILLING  CODE  STir-OI-M 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  November 
15. 1995 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
era  part  271),  there  is  set  forth  below 
the  domestic  pohey  directive  issued  by 
the  Federal  Open  Market  (Committee  at 
its  meeting  held  on  November  15, 

1995.^  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  a  moderation  in  the 
expansion  of  economic  activity  after  a 
strong  gain  in  the  third  quarter. 

Nonfarm  payroll  employment  increased 
further  in  Ortober  and  Uie  civilian 
unemployment  rate  edged  down  to  5.5 
percent,  todustrial  production  fell 
somewhat  in  October  after  a  moderate 
rise  in  the  third  quarter.  Total  nominal 
retail  sales  were  little  changed  on 
balance  over  September  and  October. 
Single-family  housing  starts  were  up 
considerably  in  the  third  quarter.  Oitlers 
for  nondefense  capital  goods  point  to 
substantial  expansion  of  spending  on 
business  equipment  in  the  near  term; 
nonresidential  constniction  has  risen 
appreciably  further.  The  nominal  deficit 
on  U.S.  trade  in  goods  and  services 
narrowed  over  July  and  August  fix)m  its 
average  rate  in  the  second  quarter.  After 
increasing  at  elevated  rates  in  the  early 
part  of  the  year,  consmner  and  producer 
prices  have  risen  more  slowly  on 
average  in  recent  months. 

Short-term  market  interest  rates  have 
changed  Uttle  on  balance  since  the 
Committee  meeting  on  September  26 
while  long-term  rates  have  fallen 
somewhat.  In  foreign  exchange  markets, 
the  trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies  has 
declined  slightly  over  the  intermeeting 
period. 

In  October,  M2  was  unchanged  and 
M3  growth  moderated.  For  the  year 
through  October,  M2  expanded  at  a  rate 
in  the  upper  half  of  its  range  for  1995 
and  M3  grew  at  a  rate  a  little  above  its 
remge.  Growth  in  total  domastic 
nonfinancial  debt  has  slowed  somewhat 
in  recent  months  but  for  the  year  to  date 
remains  around  the  midpoint  of  its 
monitoring  range. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Conunittee  meeting  of  November  15, 1995, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board’s 
annual  report. 


that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 

In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  July 
reaffirmed  the  range  it  had  established 
on  January  31-February  1  for  growth  of 
M2  of  1  to  5  percent,  measured  from  the 
fourth  quarter  of  1994  to  the  fourth 
quarter  of  1995.  The  Committee  also 
retained  the  monitoring  range  of  3  to  7 
percent  for  the  year  that  it  had  set  for 
growth  of  total  domestic  nonfinancial 
debt.  The  Committee  raised  the  1995 
range  for  M3  to  2  to  6  percent  as  a 
technical  adjustment  to  take  account  of 
changing  intermediation  patterns.  For 
1996,  the  Committee  established  on  a 
tentative  basis  the  same  ranges  as  in 
1995  for  growth  of  the  monetary 
aggregates  emd  debt,  measured  fi'om  the 
fourth  quarter  of  1995  to  the  fourth 
quarter  of  1996.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressine  on  reserve  positions.  In  the 
context  of  the  Committee’s  long-rvm 
objectives  for  price  stability  and 
sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  tmd  monetary 
developments,  slightly  greater  reserve 
restraint  or  slightly  lesser  reserve 
restraint  would  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  moderate  growth  in  M2 
or  M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  December  27, 1995. 

Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
[FR  Doc.  96-177  Filed  1-4-96;  8:45  am] 
BILUNG  CODE  6210-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-920-06-1320-00-P] 

Powder  River  Regional  Coal  Team 
Activities:  Announcement  of 
Postponement  of  January  10, 1996 
Public  Meeting 

AGENCY:  Department  of  Interior, 
Wyoming. 

ACTION:  Notice  of  postponement  of 
public  meeting. 

SUMMARY:  The  Chairman  of  the  Powder 
River  Regional  Coal  Team  (RCT) 
announces  that  the  meeting  scheduled 


for  Wednesday,  January  10, 1996  has 
been  postponed  due  to  the  current 
Federal  budget  impasse. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Pierson,  Wyoming  State  Office, 
Attn.  (922),  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003:  telephone  (307)  775- 
6001. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Coal  Teeun  meeting  will  be 
rescheduled  for  later  this  spring.  Public 
notification  will  include  a  Federal 
Register  Notice,  paid  legal  notices  in  the 
Montana  Billings  Gazette  and  the 
Wyoming  Casper  Star  Tribune;  emd  BLM 
news  releases. 

A  copy  of  the  new  RCT  Charter  can 
be  obtained  after  the  partial  government 
shutdown  is  resolved  from  either  the 
Wyoming  State  Office;  Attn  922;  P.O. 
Box  1828;  Cheyenne,  WY  82003;  or  the 
Montana  State  Office;  P.O.  Box  36800; 
Billings,  Mt  59107. 

Alan  L.  Kesterke, 

Associate  State  Director,  Wyoming. 

(FR  Doc.  96-150  Filed  1-4-96;  8:45  ami 
BILLING  CODE  4310-22-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32812] 

Georgia  &  Florida  Railroad  Co.,  Inc. — 
Operation  Exemption — Live  Oak,  Perry 
&  Georgia  Railroad  Company 

Georgia  &  Florida  Railroad  Co.,  Inc. 
(G&F)  has  filed  a  notice  of  exemption  to 
operate  over  approximately  83.05  miles 
of  railroad  owned  by  Live  Oak,  Perry  & 
Georgia  Railroad  Company  (LOP&G).' 
The  involved  trackage  is  as  follows:  (1) 
From  milepost  GB  1.0  in  Adel,  GA,  to 
milepost  77.3  in  Perry,  FL,  in  Cook, 
Lowndes  emd  Brooks  Coimties,  GA,  and 
Madison  emd  Taylor  Coimties,  FL;  and 
(2)  from  milepost  LO  45.75  in  Perry,  FL, 
to  milepost  LO  39.0  in  Foley,  FL,  in 
Taylor  County.  G&F  shall  have  the  right 
to  conduct  operations  between  the 
involved  line  of  railroad  and  a  line  over 
which  it  currently  conducts  operations.^ 


■  A  concurrently  filed  related  petition  for 
exemption  has  been  filed  in  Finance  Docket  No. 
32813,  H.  Peter  Claussen  and  Linda  C.  Claussen — 
Continuance  in  Control  Exemption — Live  Oak, 

Perry  &■  Georgia  Railroad  Company,  Inc.;  and  a 
concurrently  filed  related  notice  of  exemption  has 
been  filed  in  Finance  Docket  No.  32811,  Live  Oak, 
Perry  Sr  Georgia  Railroad  Company,  Inc. — 
Acquisition  and  Operation  Exemption — A  Portion 
of  Line  of  Georgia  Southern  and  Florida  Railway 
Company  and  Norfolk  Southern  Railway  Company. 

2  G&F  owns  and  operates  approximately  43.2 
miles  of  railroad  in  southwestern  Georgia,  including 
lines  in  Moultrie  and  Camilla  and  between  Valdosta 
and  Nashville,  GA.  G&F  also  leases  approximately 
58.2  miles  of  railroad  between  Albany  and  Sparks, 
GA,  and  has  trackage  rights  on  approximately  29.8 
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Although  G&F  will  operate  over  the 
line,  LOP&G  will  retain  a  residual 
obligation  to  provide  common  carrier 
service.  The  parties  intended  to 
consummate  the  transaction  on  or  after 
December  15, 1995. 

This  transaction  is  related  to  Finance 
Docket  No.  32834,  Georgia  &  Florida 
Railroad  Co.,  Inc. — Amended  Trackage 
Rights  Exemption — Georgia  Southern 
and  Florida  Railway  Company,  a 
concurrently  filed  notice  of  exemption 
under  49  CFR  1180.2(d)(7),  in  which 
G&F  seeks  to  amend  its  existing  trackage 
rights  to  be  able  to  handle  certain  traffic 
to  and  from  the  subject  line.  _ 

This  notice  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  net 
automatically  stay  the  transaction. 

Any  comments  must  be  filed  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  A 
copy  of  any  pleading  filed  with  the 
Commissifm  should  be  sent  to 
applicemt’s  representative:  Mark  H. 
Sidman,  Suite  800, 1350  New  York 
Ave.,  NW.,  Washington,  DC  20005- 
4797.3 

Decided:  December  20, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-151  Filed  1-4-96;  8:45  am] 
WLLINQ  CODE  7035-01-P 


[Finance  Docket  No.  32811] 

Live  Oak,  Perry  &  Georgia  Railroad 
Company,  Inc.— Acquisition  and 
Opei^on  Exemption — Line  of  Georgia 
Southern  and  Florida  Railway 
Company  and  Norfolk  Southern 
Railway  Company 

Live  Oak,  Perry  &  Georgia  Railroad 
Company,  Inc.  (LOP&G),  a  noncarrier, 
hets  filed  a  notice  of  exemption  to 
acquire  and  operate  approximately 
83.05  miles  of  rail  line  from  Norfolk 
Southern  Railway  Company  (NS)  and  its 
subsidiary,  Georgia  Southern  and 


miles  of  railroad  between  Sparks  and  Valdosta,  GA. 
See  Georgia  &  Florida  Railroad  Co..  Inc. — 
AcquisUicn,  Lease  and  Operation  Exemption — 
Norfolk  Southern  Railway  Company.  Finance 
Docket  No.  32680  (KX  served  May  5, 1995). 

^  Legislation  to  sunset  the  Commission  on 
Decetr^r  31, 1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  {tarties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


Florida  Railway  Company  (GS&F),  as 
follows:  (1)  From  milepost  GB  1.0  at 
Adel,  GA,  to  milepost  77.3  at  Perry,  FL, 
in  Cook,  Lowndes,  and  Brooks  Counties, 
GA,  and  Madison  and  Taylor  Counties, 
FL;  and  (2)  from  milepost  LO  45.75  at 
Perry,  FL,  to  milepost  39.0  at  Foley,  FL, 
in  Taylor  County,  FL.  The  transaction 
was  expected  to  be  consummated  on  or 
after  D^ember  15, 1995. 

As  part  of  the  agreement  between  the 
parties,  NS  and  GS&F  will  acquire 
incidental  trackage  rights  over  a  portion 
of  the  rail  line  between  milepost  GB  1.0, 
at  Adel,  GA,  and  milepost  GB  3.0  for  the 
purpose  of  serving  Weyerhaeuser  Corp., 
and  any  successors  exclusively,  and 
serving  on  a  non-exclusive  basis 
industries  that  subsequently  locate  on 
that  portion  of  the  rail  line. 

This  proceeding  is  related  to  Finance 
Docket  No.  32813,  H.  Peter  Claussen 
and  Linda  C.  Claussen — Continuance  in 
Control  Exemption — Live  Oak,  Perry  & 
Georgia  Railroad  Company,  Inc.,  where 
H.  Peter  and  Linda  C.  Claussen  (the 
Clausseiis),  noncarrier  individuals,  have 
concurrently  filed  a  petition  for 
exemption  to  continue  to  control 
LOP&G  and  seven  other  rail  carriers 
upon  LOP&G’s  becoming  a  carrier.* 

Also  concurrently  filed,  in  Finance 
Docket  No.  32812,  Georgia  &•  Florida 
Railroad  Co.,  Inc. — Operation 
Exemption — Uve  Oak,  Perry  6-  Georgia 
Railroad  Company,  is  a  notice  of 
exemption  where  Georgia  &  Florida 
Railroad  Co.,  Inc.  (G&F)  seeks  an 
exemption  to  operate  over  the  line  to  be 
acquired  by  LOP&G.  LOP&G  will  retain 
a  residual  common  carrier  obligation  to 
provide  service  over  the  rail  line. 

Any  comments  must  be  filed  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,^  1201  Constitution 
Avenue,  NW.,  Washington,  DC  20423.  A 
copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Mark  H. 
Sidman,  Sviite  800, 1350  New  York 


■  Although  the  Claussens  will  own  all  of  the 
outstanding  stock  of  LOP&G,  they  have  placed  this 
stock  in  an  irrevocable  voting  trust  pending 
Commission  action  on  the  petition  Gled  in  Finance 
Docket  No.  32813.  The  Claussens  now  control 
through  stock  ownership  seven  other  rail  common 
carriers:  Georgia  &  Florida  Railroad  Co.,  Inc.; 
Albany  Bridge  Company;  Gulf  &  Ohio  Railways, 
Inc.  (operating  under  the  trade  names  Mississippi 
Delta  Railroad  in  Mississippi  and  Atlantic  &  Gulf 
Railroad  in  Georgia);  Wiregrass  Central  Railroad 
Company,  Inc.;  H&S  Railroad  Company,  Inc.; 
Piedmont  &  Atlantic  Railroad  Co..  Inc.;  and  Rocky 
Mount  &  Western  Railroad  Co.,  Inc. 

2  Legislation  to  sunset  the  Commission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


Avenue,  NW.,  Washington,  DC  20005- 
4797. 

This  notice  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  ^  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  December  19, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-152  Filed  1-4-96;  8:45  am] 
BH.LINQ  CODE  7036-01-P 


[Finance  Docket  No.  32842] 

Norfolk  Southern  Railway  Company 
and  Norfolk  and  Western  Railway 
Company— Trackage  Rights 
Exemption — Burlington  Northern 
Railroad  Company 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant 
overhead  trackage  ri^ts  to  Norfolk 
Southern  Railway  Company  (NSR)  and 
Norfolk  Western  Railway  Company 
(NW),  collectively  refen^  to  as  NS, 
over  a  112-mile  line  of  railroad  between 
milepost  10.2,  at  Jacksonville,  IL,  and 
milepost  122.3,  at  Centralia,  IL.  NW  is 
a  class  1  railroad  controlled  through 
stock  ownership  by  NSR.  NSR  and  its 
rail  carrier  subsidiaries  operate  a  rail 
system  extending  throughout  the 
Southeast  and  Midwest. 

NS  contends  that  the  trackage  rights 
will  enable  it  to  have  more  efiicient 
routing  of  its  trains.  Currently,  NS 
receives  coal  trains  in  interchange  fiom 
The  Union  Pacific  Railroad  Company  at 
E.  St.  Louis,  IL.  These  trains  then  move 
over  NS  trackage  fi'om  E.  St.  Louis  for 
delivery  at  Cofieen,  IL.  The  BN  trackage 
rights  will  allow  NS  to  receive  coal 
trains  in  interchange  at  Worden,  IL,  and 
move  to  Coffeen  via  NS  to  Litchfield, 
then  over  BN’s  trackage  rights  between 
Litchfield/Winston  and  Sorento  and  NS 
Sorento  to  Cofieen.  NS  also  claims  that 
the  trackage  rights  will  enable  it  to 
rationalize  the  E.  St.  Louis-Sorento 
portion  of  its  E.  St.  Louis-Cofieen  line. 
The  trackage  rights  will  become 
effective  on  June  1, 1996.  _ 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatici^y  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
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Commission  ‘  and  served  on:  Robert  J. 
Cooney,  Norfolk  Southern  Corporation, 
3  Commercial  Place,  Norfolk,  VA 
23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will 
protected  under  Norfolk  and  Western 
Ry.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360 1.C.C.  653  (1980). 

Dated:  December  29, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-153  Filed  1-4-96;  8:45  am] 
BIUINQ  CODE  7036-4>1-P 


[Finance  Docket  No.  32747] 

Raymond  L  Ortman — Continuance  in 
Controi  Exemption — ^Winamac 
Southern  Raiiway  Company,  Inc. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  tmder  49 
U.S.C.  10505  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-44  the  continuance  in  control  by 
Raymond  L.  Ortman  of  the  Winamac 
Southern  Railway  Company,  Inc.  (WSR), 
subject  to  standard  labor  protective 
conditions.  The  petition  for  exemption 
was  filed  because  of  the  Ortman  family 
interests  in  Kokomo  Grain  Company 
and  Central  Properties,  Incorporated, 
which  controls  Central  Railroad 
Company  of  Indianapolis  and  Central 
Railroad  Company  of  Indiana.  In  order 
to  insulate  himself  fium  unauthorized 
control  during  the  pendency  of  this 
proceeding,  Mr.  Oilman  placed  all  of  his 
shares  of  WSR  stock  into  an 
independent  voting  trust. 

DATES:  This  exemption  will  be  effective 
on  February  4, 1996.  Petitions  to  stay 
must  be  filed  by  January  16, 1996. 
Petitions  to  reopen  must  be  filed  by 
January  25, 1996. 

ADDRESSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32747  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,'  1201 


'  Legislation  to  sunset  the  Commission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 

'  Legislation  to  sunset  the  Coitunission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 


Constitution  Avenue,  N.W., 

Washington,  DC  20423;  and  (2)  Thomas 
F.  McFarland,  Jr.,  20  North  Wacker 
Drive,  Suite  3118,  Chicago,  IL  60606- 
3101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pic^  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 

Washington,  E)C  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Decided:  December  27, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-154  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  703S-01-P 


[Finance  Docket  No.  32766] ' 

Portland  &  Western  Railroad,  Inc. — 
Lease  and  Operation  Exemption — 
Burlington  Northern  Railroad  Company 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  Portland  & 
Western  Railroad,  Inc.  (PNWR)  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343-45  to  lease  from  Burlington 
Northern  Railroad  Company  (BN)  and 
operate  five  branch  lines  totaling 
approximately  52.94  miles  of  railroad  in 
Oregon,^  specifically:  (1)  1,96  miles 
between  BN  milepost  16.87  near  Bowers 
Jimction  and  BN  milepost  18.83  near 
Bendemeer;  (2)  10.77  miles  between  BN 
milepost  17.07  at  Bowers  Jvmction  and 
BN  milepost  27.84  near  Banks;  (3)  5.60 
miles  between  BN  milepost  4.68  near 
Hillsboro  and  BN  milepost  10.28  near 
Forest  Grove;  (4)  1.19  miles  between  BN 
milepost  25.52  near  St.  Marys  Junction 
and  BN  milepost  26.71  near  St.  Marys; 


‘  This  proceeding  is  related  to  Portland  &  Western 
Railroad,  Inc. — Trackage  Rights  Exemption — 
Burlington  Northern  Railroad  Company,  Finance 
Docket  No.  32765  (ICC  served  Oct.  13. 1995;  60  FR 
53434). 

2  BN  is  also  assigning  to  PNWR  4.2  miles  of 
overhead  trackage  rights  over  a  line  of  Port  of 
Tillamook  Bay  Railroad  between  Banks  and 
Schefflin  that  are  necessary  to  connect  the  BN  lines. 


and  (5)  33.42  miles  between  BN 
milepost  31.28  near  Greton  and  BN 
milepost  64.70  near  Hopmere,  subject  to 
the  standard  employee  protective 
conditions. 

DATES:  The  exemption  is  effective  on 
February  4, 1996.  Petitions  to  stay  must 
be  filed  by  January  22, 1996.  Petitions 
to  reopen  must  be  filed  by  January  30, 
1996. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32766  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,^  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423;  and  (2)  Eric  M.  Hocky,  P.O. 
Box  796,  213  West  Miner  St.,  West 
Chester,  PA  19381-0796. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423.  Telephone:  (202)  289-4357. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Decided:  December  27, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-155  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  7036-01-P 


[Docket  No.  AB-32  (Sub-No.  64X)] 

Boston  and  Maine  Corporation- 
Abandonment  Exemption — Rensseiaer 
County,  NY  > 

Boston  and  Maine  Corporation  (B&M) 
has  filed  a  verified  notice  under  49  CFR 
Part  1152  Subpart  F — Exempt 
Abandonments  to  abandon  the  5.04- 
mile  Bennington  Branch  fine  between 


^  Legislation  to  sunset  the  Conunission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 

'  The  notice  of  exemption  published  October  25, 
1995  (60  FR  54706]  did  not  provide  adequate  notice 
of  the  proposed  abandonment  (the  abandoning 
railroad  was  inadvertently  identified  as  CSX 
Transportation,  Inc.).  The  defect  in  the  notice  - 
prevented  the  exemption  from  taking  effect  as 
originally  scheduled.  This  notice  corrects  the 
ministerial  error. 
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mileposts  0.00  and  5.04,  in  Hoosick, 
Rensselaer  County,  NY. 

B&M  has  certified  that;  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  Over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant’s  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  and  1152.50(d)(1)  (notice  to 
government  agencies),  and  49  CFR 

1105.12  (newspaper  publication)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protect^  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  revocation  under  49  U.S.C. 
10505(d)  must  be  filed. 

The  exemption  will  be  effective  on 
February  4, 1996,  unless  stayed.  The 
State  of  Vermont  filed  a  statement  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  on  November  17, 1995. 
Any  OF  As,  whether  filed  by  the  State  of 
Vermont  or  another  entity,  must  be  filed 
by  January  25, 1996.2  Petitions,  to  stay 
that  do  not  involve  environmental 
issues,^  any  additional  statements  of 
intent  to  file  an  OFA  imder  49  CFR 
1152.27(c)(2),^  and  trail  use/rail  bemking 
requests  under  49  CFR  1152.295  must 
be  filed  by  January  16, 1996.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  January  25, 1996.  An  original 
and  10  copies  of  any  such  filing  must  be 
sent  to  the  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.®  In 


2  On  December  21, 1995,  the  State  of  Vermont 
filed  a  petition  seeking  partial  revocation  to  allow 
it  time  to  file  an  OFA.  In  view  of  the  republication 
provided  here,  the  petition  is  moot. 

^The  Commission  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  raised  by  a  party 
cannot  be  made  before  the  exemption’s  effective 
date.  See  Exemption  of  Out-of-Service  Rail  Lines,  5 
I.C.C.2d  377  (1989).  Any  request  for  a  stay  should 
be  filed  as  soon  as  possible  so  that  the  Commission 
may  take  appropriate  action  before  the  exemption’s 
effective  date. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C2d  164  (1987). 

’The  Commission  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 

’Legislation  to  sunset  the  Commission  on 
December  31, 1995,  and  transfer  remaining 


addition,  one  copy  must  be  served  on 
John  R.  Nadolny,  Boston  and  Maine 
Corporation,  Iron  Horse  Park,  North 
Billerica,  MA  01862. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

B&M  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  emd  historic  resources.  An 
environmental  assessment  (EA) 
prepared  by  the  Commission’s  Section 
of  Environmental  Analysis  (SEA)  was 
made  available  to  the  public  on  October 
27, 1995.  A  copy  of  the  EA  may  be 
obtained  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Eleune  Kaiser  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  by  January  22, 1995. 

Environmental,  public  use,  or  trail 
use/rail  bapking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision.’ 

Decided:  December  29, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  96-156  Filed  1-4-96;  8:45  am] 
BILUNG  CODE  703S-01-P 


[Docket  No.  AB-290  (Sub-No.  179X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption — 
in  Lynchburg,  VA 

Norfolk  and  Western  Railway 
Company  (N&W),  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  0.4  miles  of  its  line  of 
railroad  between  milepost  N-207.3  to 
milepost  N-207.7  at  Lynchburg,  VA. 

N&W  has  certified  that:  (1)  No  local  or 
overhead  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  all  overhead 
traffic  if  there  were  any,  could  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 


functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 

’’  A  decision  was  served  on  December  12, 1995, 
imposing  conditions  addressing  concerns  expressed 
by  the  U.S.  Fish  and  Wildlife  Service  about  the 
abandonment’s  effects  on  wetlands. 


period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (tremsmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 

5. 1996,  imless  stayed  pending  ^ 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  5  must  be  filed  by  January 

16. 1996.  Petitions  to  reopen  or  requests 
for  public  use  conditions  rmder  49  CFR 
1152.28  must  be  filed  by  January  25, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Ave., 
NW.,  Washington,  DC  20423.'* 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

N&W  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

^  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

’The  Conunission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

’Legislation  to  sunset  the  Commission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 
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assessment  (EA)  by  January  10, 1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Conunission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  28, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-157  Filed  1-4-96;  8:45  am] 
BHJJNQ  CODE  7036-01-P 


[Docket  No.  AB-12  (Sub-No.  170X)] 

Southern  Pacific  Transportation 
Company— Abandonment  Exemption — 
in  San  Mateo  County,  CA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
fiom  the  requirements  of  49  U.S.C. 
10903-06  the  abandonment  by  Southern 
Pacific  Transportation  Company  of 
approximately  2.54  miles  of  rail  line, 
known  as  the  San  Bruno  Branch,  fiom 
milepost  10.80,  at  or  near  the  Baden  rail 
station,  to  milepost  13.34,  at  or  near  the 
Tanforan  rail  station,  in  San  Mateo 
County,  CA,  subject  to  standard  labor 
protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  January  20, 1996.  Petitions  to  stay  or 
reopen  must  be  filed  by  Janueuy  16, 

1996. 

ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-12  (Sub-No.  170X),  to: 

(1)  Office  of  the  Sectary,  Case  Control 
Branch,  Interstate  Commerce 
Conunission,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423;  ‘  and  (2) 
Petitioner’s  representatives:  John 
MacDonald  Smith,  Gcury  A.  Laakso, 
Southern  Pacific  Building,  One  Market 
Plaza,  San  Francisco,  CA  94105  and 
Karl  Morell,  Louis  E.  Gitomer,  Bali, 

Janik  &  Novack,  Suite  1035, 1101 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20004. 

■  Legislation  to  terminate  the  Commission  on 
December  31. 1995,  is  now  pending  enactment. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impair^;  (202)  927-5721.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  £)C  News  & 
Data  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721.) 

Decided:  December  21, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-158  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  703S-01-P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Industry  Executive  Subcommittee  of 
the  National  Security 
Telecommunications  Advisory 
Committee 

AGENCY:  National  Communications 
System  (NCS),  Plans,  Customer  Service, 
and  Information  Assurance  Division. 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Industry 
Executive  Subcommittee  of  the  National 
Security  Telecommunications  Advisory 
Committee  will  be  held  on  Wednesday, 
Janueuy  31, 1996,  from  9  a.m.  to  11:00 
a.m.  The  meeting  will  be  held  at  Booz, 
Allen  &  Hamilton,  Inc.,  8283  Greensboro 
Drive,  McLean,  VA  22102.  The  agenda 
is  as  follows: 

A.  Call  to  Order/Welcoming  Remarks 

B.  Kyi  Amendment  Status 

C.  NSTAC  XVm  Planning  Update 

D.  Issues  Group 

E.  Information  Assurance  Task  Force 

F.  National  Information  Infinstructure 
Task  Force 

G.  Network  Security  Group 

Due  to  the  requirements  to  discuss 
classified  information,  in  conjimction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense. 

FOR  FURTHER  INFORMATION  CONTACT: 
Telephone  (703)  607-6221  or  write  the 
Manager,  National  Communications 


System,  701  S.  Court  House  Road, 
Arlington,  VA  22204-2198. 

Dennis  Bodson, 

Chief,  Technology  and  Standards  Division. 

(FR  Doc.  96-140  Filed  1-4-96;  8:45  am] 

BILUNQ  CODE  5000-«3-M 

NUCLEAR  REGULATORY 
COMMISSION 

pocket  Nob.  50-295  and  50-304] 

Commonwealth  Edison  Co.,  (Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2);  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48,  which  authorize  operation 
of  the  Zion  Nuclear  Power  Station,  Unit 
Nos.  1  and  2,  at  a  steady-state  reactor 
power  level  not  in  excess  of  3250 
megawatts  thermal.  The  facilities  are 
pressurized  water  reactors  located  at  the 
licensee’s  site  in  Lake  County,  Illinois. 
The  licenses  provide,  among  other 
things,  that  the  Zion  Nuclear  Power 
Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Conunission  or  NRC)  now  or  hereafter 
in  effect. 

II 

Sections  III.C  and  III.D.3  of  10  CFR 
part  50,  appendix  J,  option  A,  require 
that  Type  C  local  leakage  rate  periodic 
tests  shall  be  performed  during  reactor 
shutdovm  for  refueling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years.  'These 
requirements  are  reflected  in  the  Zion 
Technical  Specifications  (TS)  as 
requirements  to  perform  Type  C 
containment  lealmge  rate  testing  in 
accordance  with  10  CFR  part  50, 
appendix  J,  and  approved  exemptions. 

Iff 

The  licensee  has  determined  that 
certain  containment  isolation  pathways 
have  not  been  locally  leakage  rate  tested 
(Type  C  tests)  as  required  by  option  A 
of  appendix  J  to  10  CFR  part  50.  In  a 
letter  dated  August  16, 1995,  the 
licensee  requested  relief  from  the 
requirement  to  perform  the  Type  C 
containment  leakage  rate  tests  of  certain 
penetrations  and  valves  in  these 
pathways  in  accordance  with  the 
requirements  of  sections  III.C  and  m.D 
of  10  CFR  part  50,  appendix  J,  option  A. 
On  August  16, 1995,  the  staff  authorized 
in  writing,  continued  operation  of  the 
Zion  vmits  in  a  notice  of  enforcement 
discretion  (NOED)  imtil  such  time  as  the 
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staff  acted  on  the  exemption  requests.  In 
a  letter  dated  November  20, 1995,  the 
staff  granted  the  scheduler  exemptions 
requested  in  the  licensee’s  letter  of 
August  16, 1995,  and  granted  scheduler 
exemptions  for  the  permanent 
exemption  requests  to  allow  time  for 
additional  staff  review  and  until  final 
staff  action  could  be  taken.  In  its  letter 
of  November  28, 1995,  and 
supplemented  on  December  6, 1995,  the 
licensee  requested,  in  part,  that  certain 
schedular  exemption  requests  be 
granted  as  permanent  exemptions.  As 
requested,  the  staff  granted  permanent 
exemptions  for  the  containment 
isolation  valves  in  containment 
penetrations  P-70  and  P-99  by  letter 
dated  December  11, 1995. 

The  licensee’s  letter  of  November  28, 
1995,  also  requested  that  the  following 
permanent  exemption  requests  be 
changed  to  schedular  exemption 
requests. 

Units  1  and2:V-77, 1(2)PP0101, 
1(2)PP0102,  1(2)PP0103, 1(2)PP0104, 
Penetration  Pressurization  to 
Containment  Valve  Stations;  and  P-102, 
1(2)AOV-RC8029,  Primary  Water  to  the 
Pressurizer  Relief  Tank. 

For  Unit  1,  the  penetrations  would  be 
tested  during  the  refueling  outage  in  the 
fall  of  1995,  and  for  unit  2,  they  would 
be  tested  during  the  next  cold  shutdown 
of  sufficient  duration,  and  subsequently 
thereafter  as  required.  For  P-77  and  P- 
102,  the  staffs  letter  of  November  20, 
1995,  granted  schedular  exemptions 
until  December  31, 1995.  The  final 
action  for  these  penetrations  is 
addressed  below. 

The  licensee’s  letter  of  November  28, 
1995,  also  requested  that  the  staff  grant 
a  schedular  exemption  for  penetration 
P-44.  In  a  letter  dated  December  6, 

1995,  the  licensee  withdrew  the  request 
because  it  had  recently  tested  the 
penetration  for  both  units  1  and  2  and 
intends  to  continue  to  test  the 
penetration  in  accordance  with  the 
requirements  of  10  CFR  part  50, 
appendix  J,  option  A. 

The  final  resolution  of  the  remaining 
issues  is  provided  below. 

Pathways  Listed  in  Licensee’s  Letter 
Dated  August  16, 1995 

Attachment  2  of  the  licensee’s  letter  of 
August  16, 1995,  requested  permanent 
exemptions  for  components  in  the 
following  containment  penetrations: 

Units  1  and  2:  P-14,  Valve  1(2)  FCV- 
SAOIA,  Service  Air  Supply  to 
Containment;  P-19,  Valve  1(2)  MOV- 
CC9413A,  Component  Cooling  Water 
Supply  to  the  Reactor  Coolant  Pumps; 
P-34,  Valve  1(2)  DW0030, 

Demineralized  Flushing  Water  to 
Containment;  P-43,  Valve  1(2)  LCV- 


DT1003,  Reactor  Coolant  Drain  Tank 
Pump  Discharge;  P-75,  Valves  1(2) 
VC8402A,  1920HCV-VC182, 1(2) 
VC8402B,  1(2)  VC8403,  Chemical  and 
Volume  Control  to  Regenerative  Heat 
Exchanger;  P-76,  Valve  1(2)  VC8480A, 
Reactor  Coolant  Loop  Fill  Header;  P-77, 
Valves  1(2)  PPOlOl,  1(2)  PP0102, 1(2) 
PP0103, 1(2)  PP0104,  Penetration 
Pressurization  to  Containment  Valve 
Stations;  P-88,  Valve  1(2)  FCV-RV112, 
Containment  Hot  Water  Supply;  and  P- 
102,  Valve  1(2)  AOV-RC8029,  Primary 
Water  to  the  Pressurizer  Relief  Tank. 

Unit  1  only:  P-16,  Compression 
Fittings  on  Five  Reactor  Vessel  Leak 
Detection  System  Lines. 

As  stated  above,  the  requests  for  P-77 
and  P-102  were  changed  from 
permanent  to  schedular  exemptions. 

Also,  in  attachment  3  of  the  licensee’s 
letter  of  August  16, 1995,  the  licensee 
requested  staff  concurrence  concerning 
certain  clarifications  for  the  testing  of  P- 
23,  P-44,  and  P-66. 

Schedular  Exemptions 

As  requested,  penetrations  P-77  and 
P-102  will  receive  extensions  of  the 
schedular  exemptions  granted  on 
November  20,  1995,  rather  than 
permanent  exemptions.  For  Unit  1,  the 
penetrations  were  tested  during  the 
refueling  outage  which  concluded  on 
December  17, 1995,  and  will  be  tested 
hereafter  as  required  by  Appendix  J, 
Option  A,  so  no  further  exemption  is 
needed.  For  Unit  2,  they  will  be  tested 
during  the  next  cold  shutdovm  of 
sufficient  duration  (no  later  than  the 
next  refueling  outage),  and  subsequently 
thereafter  as  required.  The  staffs  review 
and  justification  for  the  schedular 
exemptions  granted  for  these 
penetrations  on  November  20, 1995, 
remains  valid  and  will  not  be  repeated 
here.  The  staff  finds  that,  on  the  basis 
stated  in  the  November  20, 1995, 
exemption,  it  is  acceptable  to  delay  the 
testing  of  P-77  and  P-102  until  the  next 
cold  shutdown  of  sufficient  duration, 
but  no  later  than  the  next  refueling 
outage,  for  Unit  2.  The  next  Unit  2 
refueling  outage  is  currently  scheduled 
for  September  1996.  Further,  the  staff 
finds  that  the  special  circumstances 
required  by  10  CFR  50.12(a)(2)(v)  are 
present  as  described  in  the  November 
20,  1995  exemption,  namely,  that  the 
requested  exemptions  provide  only 
temporary  relief  and  the  licensee  made 
good  faith  efforts  to  comply. 

Permanent  Exemptions 

The  licensee  has  requested  permanent 
exemptions  for  several  penetrations 
because  it  is  not  possible  to  perform  the 
required  testing  with  the  current 
hardware  configurations,  such  as  the 


absence  of  test  taps  or  block  valves  that 
would  be  needed  to  perform  the  tests.  In 
each  case,  the  relief  is  not  from  testing 
through-valve  leakage  paths,  but  rather 
leakage  paths  out  of  containment 
isolation  valves  through  valve  packing, 
diaphragms,  or  compression  fittings. 

The  permanent  exemption  requests  may 
be  divided  into  three  groups,  as  follows: 

1.  P-14:  The  licensee  proposes  to  test 
the  valve  packing  by  pressurizing  it 
with  air  to  a  pressure  greater  than  or 
equal  to  Pa  and  performing  a  soap 
bubble  test  on  the  packing,  with  an 
acceptance  criterion  of  zero  observed 
bubbles.  This  will  be  done  at  the  normal 
Type  B  and  C  testing  frequency;  further, 
the  test  was  performed  and  passed 
during  the  recent  Unit  1  refueling 
outage  and  dining  January  1995  for  Unit 
2.  Generally,  a  soap  bubble  test  cannot 
be  used  to  quantify  a  leakage  rate,  which 
is  required  by  the  regulation,  but  when 
the  observed  leakage  is  zero  (no  bubbles 
being  produced),  then  the  leakage  rate  is 
also  zero.  Therefore,  the  proposed 
testing  method  in  fact  complies  with  the 
requirements  of  Appendix  J,  Option  A, 
and  no  exemption  is  required. 

2.  P-19,  P-34,  P-43,  P-75,  P-76,  P- 
88:  In  each  case,  the  licensee  proposes 
to  test  the  valve  packing  (or,  in  the  case 
of  P-43,  the  valve  diaphragm)  by 
pressurizing  it  with  water  to  a  pressure 
greater  than  or  equal  to  1.1  Pa  and  then 
visually  examining  the  packing  or 
diaphragm  for  water  leakage,  with  an 
acceptance  criterion  of  zero  observed 
leakage.  This  will  be  done  at  the  normal 
Type  B  and  C  testing  frequency.  The 
significant  difference  between  these 
penetrations  and  P-14  is  the  use  of 
water  instead  of  air  as  the  test  medium. 
The  proposed  test,  with  water  as  the  test 
medium  and  with  a  zero  leakage 
acceptance  criterion,  is  conservative 
enough  to  provide  reasonable  assurance 
of  no  significant  increase  in  risk  to 
health  and  safety  of  the  public  when 
compared  to  testing  with  air,  especially 
when  considering  the  nature  of  the 
potential  leakage  paths.  The  leakage 
pathways  do  not  consist  of  through- 
valve  leakage  paths,  but  rather  leakage 
paths  out  of  containment  isolation 
valves  through  valve  packing  or 
diaphragms.  The  potential  leakage  paths 
are  small  or  restrictive,  through  packing 
openings  or  through  cracks  or  tears  in 
valve  diaphragms.  The  leakage  path  for 
a  significant  leak  to  occur  also  requires 
a  sequence  of  events  for  which  the 
probability  of  occurrence  is  low,  as 
detailed  in  the  licensee’s  letter  of 
August  16, 1995.  In  addition,  for  some 
of  Ae  systems,  seismic  support  and  the 
illation  valve  seal  water  system 
provide  additional  assurance  that  the 
risk  of  a  significant  leak  is  minimal. 
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Therefore,  the  proposed  testing  provides 
an  acceptable  alternative  to  the 
requirements  of  Appendix  J,  Option  A. 

3.  P-16  (Unit  1  only):  The  licensee 
proposes  to  test  the  compression  fittings 
on  five  small  lines  by  pressurizing  them 
with  air  to  a  pressure  greater  than  or 
equal  to  P,  and  performing  a  soap 
bubble  test  on  the  fittings,  with  an 
acceptance  criterion  of  zero  observed 
bubbles.  However,  these  lines  cannot  be 
locally  pressurized  to  the  test  pressure, 
so  this  will  be  done  only  dining  Type 
A  tests,  which  are  required  at  a 
frequency  of  3  times  in  10  years,  instead 
of  the  Type  B  and  C  testing  interval 
(every  reveling  outage,  but  not  to 
exceed  2  years).  Tbe  stafi  will  accept  the 
proposed  testing  frequency  because 
Type  A  test  history  at  Zion  Station  has 
shown  that  this  type  of  fitting  has  not 
been  problematic.  Further,  these 
particular  fittings  have  never  caused  a 
Type  A  test  failure  by  leaking 
excessively.  As  such,  the  staff  does  not 
expect  the  lesser  testing  frequency  to 
significantly  impact  the  leak-tightness  of 
the  containment  boundary.  However, 
this  exemption  is  applicable  only  to 
Option  A  of  Appendix  J.  If  the  licensee 
adopts  Option  B  of  Appendix )  for 
containment  leakage  rate  testing  at  Zion 
Unit  1,  the  exemption  for  P-16  is  hereby 
revoked  and  the  matter  will  have  to  be 
reexamined  under  the  requirements  of 
Option  B. 

Clarifications  for  P-23,  P-44,  and  P-66 

P-23: 1(2)  MOV-CC9414.  CC  Return 
from  the  Lube  Oil  Coolers. 

The  licensee  requested  staff 
concurrence  that  diis  valve  is  a  single 
barrier  and  that'the  Type  C  test 
performed  on  the  outboard  disk  is 
adequate.  As  stated  in  the  staffs  Request 
for  Additional  Information  letter  of 
December  11, 1995,  the  staff  concurs 
with  the  licensee. 

P—44: 1(2)  PR0029,  Containment 
Sping  Return  Line  to  the  Containment. 

As  stated  above,  the  licensee 
withdrew  its  request  and  will  test  the 
penetration  in  accordance  with 
Appendix  J,  Option  A. 

P-66:  Reactor  Coolant  Pump  Seal 
Injection  System. 

The  licensee  requested  staff 
concurrence  that  the  subject  system  may 
be  considered  a  qualified  water  seal 
system  for  penetration  P-66.  In  its  letter 
of  November  28, 1995,  the  licensee 
provided  additional  details  as  to  the 
procedural  requirements  and  the  time 
frames  involved  in  the  switch  over  from 
the  injection  phase  to  cold  leg 
recirculation  using  the  containment 
sump  as  a  water  supply.  The  additional 
information  indicates  that,  although 
there  may  be  a  brief  interruption  in 


sealing  water  pressure  during  switch 
over,  the  water-sealing  action  of  the 
system  would  be  essentially  continuous 
throughout  the  30-day  post-accident 
period.  Therefore,  the  staff  conciu«  that 
the  subject  system  may  be  considered  a 
qualified  water  seal  system  for 
penetration  P-66. 

To  justify  granting  an  exemption  to 
the  requirements  of  10  CFR  Pent  50, 
Appendix  J,  Option  A,  a  licensee  must 
show  that  the  requirements  of  10  CFR 
50.12(a)(1)  are  met.  The  licensee  stated 
that  all  its  exemption  requests  meet  the 
requirements  of  10  CFR  50.12(a)(1),  for 
the  following  reasons: 

Criteria  for  Granting  Exemptions  are 
Met  Per  10  CFR  50.12(a)(1) 

1.  The  requested  exemptions  and  the 
activities  which  would  be  allowed 
thereunder  are  authorized  by  law. 

If  the  criteria  established  in  10  CFR 
50.12(a)  are  satisfied,  as  they  are  in  this  case, 
and  if  no  other  prohibition  of  law  exists  to 
preclude  the  activities  which  would  be 
authorized  by  the  requested  exemption,  and 
there  is  no  such  prohibition,  the  Commission 
is  authorized  by  law  to  grant  this  exemption 
request. 

2.  The  requested  exemption  will  not 
present  undue  risk  to  the  public. 

As  stated  in  10  CFR  50,  Appendix  J,  Option 
A,  the  purpose  of  primary  containment  leak 
rate  testing  is  to  assure  that  leakage  through 
primary  containment  and  systems  and 
components  fienetrating  primary 
containment  shall  not  exceed  the  allowable 
leakage  rate  values  as  specified  by  the 
Technical  Sfiecifications  or  associated  bases 
and  to  ensure  that  the  proper  maintenance 
and  repairs  are  made  during  the  service  life 
of  the  containment  and  systems  and 
components  penetrating  primary 
containment.  The  requested  exemption  is 
consistent  with  this  intent  for  those 
penetrations  in  that  alternate  means  of 
ensuring  leakage  remains  acceptably  low  will 
be  performed  as  proposed  herein. 

3.  The  requested  exemption  will  not 
endanger  the  conunon  defense  and  security. 

The  common  defense  and  security  are  not 
in  any  way  compromised  by  this  exemption 
request. 

In  addition,  the  licensee  must  show 
that  at  least  one  of  the  special 
circumstances,  as  defined  in  10  CFR 
50.12(a)(2)  is  present.  One  of  the  special 
circumstances  that  a  licensee  may  show 
to  exist  is  that  the  application  of  the 
regulation  in  the  particular 
circumstance  is  not  necessary  to  achieve 
the  underlying  purposes  of  the  rule.  The 
purposes  of  the  rule,  as  stated  in  Section 
I  of  10  CFR  50,  Appendix  J,  Option  A, 
are  to  ensure  that:  (1)  Leakage  through 
the  primary  reactor  containment  and 
systems  and  components  penetrating 
containment  shall  not  exceed  allowable 
values,  and  (2)  periodic  surveillance  of 
reactor  containment  penetrations  and 
isolation  valves  is  performed  so  that 


proper  maintenance  and  repairs  eu« 
made.  The  staff  has  reviewed  the 
licensee’s  proposal  and  has  concluded 
for  the  reasons  discussed  above  that  the 
proposed  alternative  tests  will  confirm 
the  integrity  of  the  subject  pathways. 
Therefore,  application  of  the  regulation 
in  this  particular  circumstance  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

IV 

Sections  III.C  and  I1I.D.3  of  10  CFR 
Part  50,  Appendix  J,  Option  A,  require 
that  Type  C  local  leak  rate  periodic  tests 
shall  be  performed  during  reactor 
shutdown  for  refueling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years. 

The  licensee  proposes  exemptions  to 
these  sections  which  would  provide 
relief  from  the  requirement  to  perform 
the  Type  C  containment  leak  rate  tests 
of  certain  valves  in  accordance  with  the 
requirements  of  Sections  III.C  and  IILD 
of  10  CFR  Part  50,  Appendix  J,  Option 
A. 

The  Conunission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determined  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)  (ii),  or  (v)  are  present 
justifying  the  exemption:  namely,  that 
the  application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule;  or  the  exemptions 
provide  only  temporary  relief  and  the 
licensee  made  good  faith  efforts  to 
comply. 

Tnerefore  the  Commission  hereby 
grants  the  following  exemptions: 

The  requirement  of  10  CFR  Part  50, 
Appendix  J,  Option  A,  to  perform  Type  C 
local  leakage  rate  periodic  tests  of 
penetrations  P-77  and  P-102  at  intervals  no 
greater  than  2  years  is  not  required.  For  P- 
77  and  P-102,  for  Unit  1,  the  penetrations 
were  tested  during  the  Unit  1  refueling 
outage  in  the  fall  of  1995,  and  for  Unit  2,  they 
will  be  tested  during  the  next  cold  shutdown 
of  sufficient  duration,  but  no  later  than  the 
next  refueling  outage  and  subsequently 
thereafter  as  required. 

The  requirement  of  10  CFR  Part  50, 
Appendix  J,  Option  A,  to  test  penetrations  P- 
19,  P-34,  P-43,  P-75,  P-76,  and  P-88  for 
Units  1  and  2  with  air  is  not  required. 

Instead,  the  test  pressure  medium  may  be 
water.  These  tests  will  be  performed  at  the 
normal  Type  B  and  C  testing  frequency. 

The  requirement  of  10  CFR  Part  50, 
Appendix  J,  Option  A,  to  test  penetration  P- 
16  for  Unit  1  at  intervals  no  greater  than  2 
years  is  not  required.  Instead,  this 
penetration  may  be  tested  during  Type  A 
tests,  which  are  required  3  times  at 
approximately  equal  intervals  each  10  year 
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service  period.  However,  if  the  licensee 
adopts  10  CFR  Part  50,  Appendix  J,  Option 
B,  for  containment  leakage  rate  testing  at 
Zion,  Unit  1,  with  the  potential  for  Type  A 
test  intervals  of  10  years,  the  exemption  for 
P-16  is  hereby  revoked. 

Pursuant  to  10  CFR  51.32,  the 
Conunission  has  determined  that 
granting  these  exemptions  will  not  have 
a  significant  impact  on  the  human 
environment  (60  FR  45499). 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gail  Marcus, 

Acting  Director,  Division  of  Reactor  Projects — 
Ill/rV,  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-146  Filed  1-4-96;  8:45  am] 
BILUNG  CODE  7590-01-P 

[Docket  No.  50-341] 

Detroit  Edison  Co.,  (Fermi  2); 
Exemption 

I 

Detroit  Edison  Company  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  NPF-43,  which  authorizes 
operation  of  the  Enrico  Fermi  Atomic 
Power  Plant,  vmit  2  (the  facility).  The 
facility  is  a  boiling  water  reactor  located 
at  the  licensee’s  site  in  Monroe  County, 
Michigan.  This  license  provides,  among 
other  diings,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

II 

By  letter  dated  September  1, 1995,  the 
licensee  requested,  pursuant  to  10  CFR 
50.12(a),  a  one-time  scheduler 
exemption  for  Fermi,  unit  2,  from  the 
local  leak  rate  test  interv'als  for  types  B 
and  C  leak  rate  tests  required  by  10  CFR 
part  50,  appendix  J,  sections  III.D.2(a) 
and  III.D.3.  types  B  and  C  tests  are 
associated  wi^  leakage  testing  of 
bellows,  manway  gasket  seals,  flanges, 
and  containment  isolation  valves.  The 
purpose  of  the  tests  is  to  assure  that 
leakage  through  primary  reactor 
containment  does  not  exceed  allowable 
leakage  rate  values  as  specified  in  the 
Technical  Specifications  and  that 
periodic  surveillance  is  performed. 
Sections  III.D.2(a)  and  III.D.3  require,  in 
part,  that  types  B  and  C  tests  be 
performed  at  intervals  no  greater  than  2 
years.  The  licensee  has  proposed  a  one¬ 
time  exemption  to  allow  a  25-perceBt 
extension  to  the  2-yeer  testing  interval. 

The  exemption  is  requested  to 
support  a  revised  outage  schedule  and 
to  avoid  the  potential  for  a  forced 
reactor  shutdown.  If  a  forced  outage  is 


imposed  to  perform  testing,  it  would 
present  undue  hardship  and  cost  in  the 
form  of  increased  radiological  exposure. 
Furthermore,  if  a  forced  outage  is 
imposed  to  perform  the  required  testing, 
an  additional  plant  shutdown  and 
startup  will  be  required. 

Ill 

Due  to  a  lengthy  turbine  outage  and 
power  ascension  program,  the  licensee 
has  deferred  the  1996  refueling  outage 
from  March  1996  until  September  1996. 
This  will  permit  targeted  fuel  bvumup  to 
be  met  so  that  cycle  6  operation  can  be 
conducted  as  planned.  However,  the  2- 
year  interval  for  performing  types  B  and 
C  tests  expires  in  April  1996.  Since 
these  tests  cannot  be  performed  when 
the  plant  is  at  power,  performance  of 
these  tests  to  meet  the  2-year  interval 
would  necessitate  a  plant  shutdown. 
Therefore,  Detroit  Edison  has  proposed 
a  one-time  exemption  to  allow  a  25- 
percent  extension  to  the  testing  interval. 
This  will  allow  for  a  maximum  types  B 
and  C  test  interval  of  30  months  and 
will  permit  continued  plant  operation 
until  the  September  27, 1996,  outage 
date. 

The  proposed  exemption  would  add  a 
one-time  only  6-month  extension  to  the 
appendix  J  test  intervals  for  types  B  £md 
C  testing.  As  stated  in  10  CFR  part  50, 
appendix  J,  the  purpose  of  the  primary 
containment  le«dt  rate  testing 
requirements  is  to  ensure  that  leakage 
rates  are  maintained  within  the 
Technical  Specification  requirements 
and  to  assure  that  proper  maintenance 
and  repair  is  performed  throughout  the 
service  life  of  the  containment  boundary 
components.  The  requested  exemption 
is  consistent  with  the  intent  of  10  CFR 
50.12(a),  in  that  it  represents  a  one-time 
only  scheduler  extension  of  short 
duration.  The  required  leeik  tests  will 
still  be  performed  to  assess  compliance 
with  Technical  Specification 
requirements,  albeit  later,  emd  to  assure 
that  cmy  required  maintenance  or  repair 
is  performed.  As  noted  in  section 
lII.D.2(a)  of  appendix  J,  it  was  intended 
that  the  testing  be  performed  during 
refueling  outages  or  other  convenient 
intervals.  Extending  the  appendix  J 
intervals  by  a  small  amount  to  reach  the 
next  refueling  outage  will  not 
significantly  impact  the  integrity  of  the 
containment  boundary,  and  therefore, 
will  not  significantly  impact  the 
consequences  of  an  accident  or  transient 
in  the  unlikely  event  of  such  an 
occurrence  during  the  6-month 
extended  period. 

Past  Unit  2  local  leak  rate  test  data 
have,  in  general,  demonstrated  good 
leak  rate  test  results.  A  combined  Type 
B  and  C  leakage  rate  was  established  by 


the  licensee  at  the  conclusion  of  the  last 
refueling  outage  and  a  running  total 
leakage  is  maintained  during  each 
operating  cycle.  This  running  total 
leakage  rate  is  73.81  standard  cubic  feet 
per  hour,  which  is  41.5  percent  of  the 
limit  of  0.6  L..  Based  on  this  margin,  it 
is  clear  that  extending  the  test  interval 
a  maximum  of  6  months  will  not  affect 
the  overall  integrity  of  the  containment. 

On  September  12, 1995,  shortly  after 
the  licensee’s  submittal,  the 
Commission  approved  amendments  to 
10  CFR  Part  50,  Appendix  J,  to  adopt 
performance-oriented  and  risk  based 
approaches  to  containment  leakage 
testing.  The  new  rule  allows  licensees 
the  option  of  continuing  to  comply  with 
the  previous  Appendix  J  or  to  adopt  the 
new  performance-based  standards.  The 
new  rule  allows  for  extending  the  test 
intervals  for  up  to  5  years  for  Type  C 
tests  and  10  years  for  Type  B  tests. 
Industry  guideline  NEI  94-01  provides 
a  methodology  for  establishing  test 
frequencies  based  on  performance.  An 
interval  of  30  months  is  initially 
established  (except  for  air  locks),  with 
provisions  to  increase  the  test  intervals 
based  on  satisfactory  performance. 
Additionally,  an  extension  of  up  to  25- 
percent  of  the  test  interval  (not  to 
exceed  12  months)  is  allowed  for 
scheduling  purposes  only.  Thus,  the 
licensee’s  proposal  to  extend  the 
interval  for  Type  B  and  C  tests  to  a 
maximum  of  30  months  is  within  the 
most  limiting  test  interval  that  is 
permitted  by  the  new  rule,  i.e.,  30 
months  plus  25-percent  extension  for 
scheduling. 

As  indicated,  the  revised  Appendix  J 
was  not  available  when  the  licensee  was 
prepeuing  this  exemption  request.  The 
option  involving  performance-oriented 
and  risk-based  approaches  is  strictly 
volimtary  and  the  licensee  is  under  no 
obligation  to  adopt  it.  Adoption  of  the 
new  rule  would  require  revisions  to  the 
technical  specifications,  additional 
training,  a  number  of  planning  and 
scheduling  changes,  and  a  considerable 
amount  of  procedural  modifications  that 
are  inconsistent  with  the  time  remaining 
before  the  April  1996  end  date  for  the 
2-year  interval  for  Type  B  and  C  tests. 

IV 

Based  on  the  above,  the  staff 
concludes  that  the  licensee’s  proposed 
extension  of  the  test  intervals  for  test 
components  identified  in  its  submittal  is 
acceptable.  This  is  a  one-time 
exemption  from  the  Type  B  and  C  test 
interval  requirements  as  prescribed  in 
Appendix  J,  and  is  intended  to  be  in 
effect  until  the  tests  are  performed 
during  the  fall  1996  refueling  outage. 
This  approval  is  based  on  the 
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assumption  that  all  other  tests  will  be 
conducted  in  accordance  with  the 
requirements  of  Appendix  J. 

The  Commission’s  regulations  at  10 
CFR  50.12  provide  that  special 
circumstances  must  be  present  in  order 
for  an  exemption  from  the  regulations  to 
be  granted.  According  to  10  CFR 
50.12(a)(2)(ii),  special  circumstances  are 
present  whenever  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  As  discussed  above, 
the  intent  of  Appendix  J  is  to  assure  that 
containment  leakage  does  not  exceed 
technical  specifications  limits,  and  the 
stafi  finds  that  this  small  interval 
extension  will  not  significantly  affect 
that  assurance.  To  require  a  shutdown 
solely  for  surveillance  testing  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12, 
that  this  exemption  is  authorized  by  law 
and  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii)  are 
present  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  Therefore,  the  Commission  hereby 
grants  the  exemption  from  10  CFR  Part 
50,  Appendix  ),  Sections  III.D.2(a)  and 
III.D.3  to  the  extent  that  the  Appendix 
J  test  interval  for  performing  Type  B  and 
Type  C  tests  may  be  extended  by  25 
percent  until  the  fall  1996  refueling 
outage,  on  a  one-time  only  basis,  for 
Fermi  2,  as  described  in  Section  III 
above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (60  FR  61576). 

Dated  at  Rockville,  Maryland  this  18th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 

lack  W.  Roe, 

Director,  Division  of  Reactor  Projects — IIl/IV, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  96-147  Filed  1-4-96;  8:45  am) 
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[Docket  No.  50-354] 

Public  Service  Electric  &  Gas 
Company  and  Atlantic  City  Electric 
Company  Hope  Creek  Generating 
Station  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57,  issued  to  Public  Service  Electric  & 
Gas  Company  and  Atlantic  City  Electric 
Company  (the  licensee),  for  operation  of 
the  Hope  Creek  Generating  Station, 
located  on  the  east  shore  of  the 
Delaware  River  in  Lower  Alloways 
Creek  Township,  Salem  County,  New 
Jersey. 

The  proposed  amendment  would 
change  Hope  Creek  Generating  Station 
Technical  Specification  (TS)  1.4, 
“Channel  Calibration”,  to  define  actions 
required  for  channel  calibration  of 
instrument  channels  containing 
resistance  temperature  detector  or 
thermocouple  sensors. 

The  instrument  channels  affected  by 
this  calibration  issue  are  required  to  be 
operable  in  Operational  Conditions  1,  2 
and  3.  The  licensee  has  determined  this 
issue  impacts  operability  of  the  affected 
channels.  Hope  Creek  is  currently  in 
Operational  Condition  5  and  the 
affected  instriunent  channels  are  not 
required  to  be  operable.  However,  the 
outage  schedule  indicates  that  the 
licensee  will  be  going  to  Operational 
Condition  3  on  February  2,  1996.  Hope 
Creek  TS  3.0.4  prohibits  entry  into  an 
operational  condition  when  the 
Limiting  Conditions  for  Operation  are 
not  met.  The  licensee  requires  3  days  to 
implement  the  change.  Therefore,  the 
licensee  requested  that  this  amendment 
request  be  approved  no  later  than 
January  31, 1996.  Since  this  schedule 
does  not  permit  the  NRC  to  publish  this 
notice  in  the  Federal  Register  with 
allowance  for  a  30-day  public  comment 
period,  the  licensee  requested  that  this 
action  be  handled  as  an  exigent  request. 

Before  issuance  of  the  proposed 
license  amendntent,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission’s 


regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Since  no  physical  change  is  being  made  to 
the  instrumentation  channels,  or  to  any 
system  or  component  that  interfaces  with  the 
instrumentation  channels,  there  is  no  change 
in  the  probability  of  any  accident  analyzed  in 
the  UFSAR  [Updated  Final  Safety  Analysis 
Report). 

There  is  no  change  in  the  consequences  of 
an  accident.  The  proposed  change  continues 
to  ensure  the  surveillance  requirements  meet 
the  licensing  basis.  Also,  the  testing 
performed  will  continue  to  demonstrate  the 
capability  of  the  affected  instrumentation 
channels  to  respond  to  changes  in  the  state 
of  the  monitored  parameters  in  a  manner 
consistent  with  assumptions  in  the  accident 
analysis. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  does  not  result  in 
any  design  or  physical  configuration  changes 
to  the  instrumentation  channels.  Operation 
incorporating  the  proposed  change  will  not 
impair  the  instrumentation  channels  from 
performing  as  provided  in  the  design  basis. 

By  aligning  the  TS  to  be  consistent  with  the 
current  calibration  practice  we  will  prevent 
the  possibility  for  unnecessary  removal  and 
potential  damage  of  the  temperature 
detectors  (for  sensor  calibration).  The 
instnunent  channels  will  continue  to 
function  as  assumed  in  the  accident  analyses. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Since  the  proposed  change  does  not 
involve  the  addition  or  modification  of  plant 
equipment,  is  consistent  with  the  intent  of 
the  existing  Technical  Specifications,  is 
consistent  with  the  current  industry  practices 
as  outlined  in  NUREG  1433,  “Standard 
Technical  Specifications  General  Electric 
Plants,  BWR/4”  Revision  1  and  is  consistent 
with  the  design  basis  of  the  Instrumentation 
Systems  and  the  accident  analysis,  no  action 
will  occur  that  will  involve  a  significant 
reduction  in  a  margin  of  safety. 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Notices 


421 


The  NRC  staff  has  reviewed  the 
licensee’s  analysis  eind,  based  on  this 
review,  it  appears  that  the  three 
standaMs  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the; 
amendment  request  involves  no 
si^ficant  hazards  consideration. 

^e  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washin^on,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  5, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 


Commission’s  “Rides  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Weishington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Pennsville  Public  Library,  190  S. 
Broadway,  Pennsville,  New  Jersey 
08070.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  _ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shedl  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  ffie 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  vmder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  fibe  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  siaffident  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  parfy'. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
heeiring  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fir^  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John 
Stolz,  Director,  Project  Directorate  1-2: 
petitioner’s  name  and  telephone 
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number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be  ^ 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  M.J.  Wetterhalm,  Esquire, 
Winston  and  Strawn,  1400  L  Street, 

NW.,  Washington,  DC  20005-3502 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  up>on  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  28, 1995, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  dociunent  room,  located  at 
the  Pennsville  Public  Library,  190  S. 
Broadway,  Pennsville,  New  Jersey 
08070. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  January  1996. 

For  The  Nuclear  Regulatory  Commission. 
David  H.  JaCEa, 

Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects — I/H,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  96-144  Filed  1-4-96;  8:45  am) 
BILLING  CODE  759(M)1-P 


[Docket  No.  50-155] 

Consumers  Power  Company  Big  Rock 
Point  Piant;  Environmentai 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
fi’om  certain  requirements  of  10  CFR 
Part  50,  Appendix  J,  Paragraph 
in.D.l.(a),  Type  A  Tests,  to  the 
Consumers  Power  Company  (CPCo  or 
the  licensee),  for  operation  of  the  Big 
Rock  Point  Plant  (BRP),  located  in 
Charlevoix  Coimty,  Michigan. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 
The  proposed  action  would  allow  an 
exemption  fixim  the  requirement  of  10 
CFR  Part  50,  Appendix  J,  [Option  A], 
Paragraph  ni.D.l.(a),  for  a  one-time 
scheduler  extension  for  the  Type  A  test 


(containment  integrated  leak  rate  test 
(ILRT))  of  approximately  12  months, 
fium  the  1996  refueling  outage  to  the 
1997  refueling  outage. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
exemption  dated  November  8, 1995. 

The  Need  for  the  Proposed  Action 

The  current  ILRT  requirements  for  Big 
Rock  Point  as  set  forth  in  Appendix  J, 
are  that  a  set  of  three  Type  A  tests  must 
be  performed  at  approximately  equal 
intervals  during  each  10-year  period 
service  period.  Also,  the  third  test  of 
each  set  shall  be  conducted  when  the 
plant  is  shut  down  for  the  10-year  plant 
inservice  inspections  (ISI).  The  previous 
Type  A  test  was  performed  in  Feburary 
1992.  The  first  of  the  fourth  10-year 
period  Type  A  tests  is  currently 
scheduled  to  be  performed  in  January 
1996. 

The  licensee  has  requested  a 
schedular  exemption  from  the 
requirement  in  10  CFR  Part  50, 

Appendix  J,  [Option  A],  Section 
III.D.l.(a)  to  perform  certain  Type  A 
tests  at  “approximately  equal  time 
intervals.’’  Specifically,  the  proposed 
exemption  would  allow  CPCo  to  delay 
the  Type  A  test  until  the  Jcinuary  1997 
refueling  outage.  The  interval  between 
the  Type  A  tests  would  increase  fi-om  47 
months  to  59  months. 

Environment  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  Type  A 
tests  performed  at  the  Big  Rock  Point 
Plant  to  show  adequate  containment 
performance.  The  licensee  will  continue 
to  be  required  to  conduct  Type  B  and 
Type  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  tests  results.  It  is  also  noted  that  the 
licensee  would  perform  a  general 
inspection  of  accessible  interior  or 
exterior  surfaces  of  the  containment 
structures  and  components  although  it 
is  only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary. 


The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  ofl  site,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Conunission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  involve  featiuos  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measiurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  Related  to  the  Operation  of 
Big  Rock  Point  Plant. 

Agencies  and  Persons  Consulted 

In  accordeince  with  its  stated  policy, 
on  November  20, 1995,  the  staff 
consulted  with  the  Michigan  State 
official,  Mr.  Dennis  Hahn  of  the  Nuclear 
Facilities  and  Environmental 
Monitoring  Section,  Office  of  the 
Department  of  Public  Health,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact  • 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 
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For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  November  8, 1995,  which  is 
available  for  public  inspection  at  the 
Commission’s  Pubhc  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington  DC,  and  at  the  local 
public  dociunent  room  located  at  the 
North  Central  Michigan  College,  1515 
Howard  Street,  Petoskey,  MI  49770. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Linh  N.  Tran, 

Project  Manager.  Project  Directorate  UJ-I, 
Division  of  Reactor  Injects — III/IV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  9&-145  Filed  1-4-96;  8:45  am) 
BILLING  CODE  7S9(M)1-P 


OFFICE  OF  PERSONNEL  ' 
MANAGEMENT 

Notice  of  Intention  to  Request 
Reclearance  of  information  Collection, 
SF  3102 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Persoimel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  reclearance  of  an 
information  collection.  SF  3102, 
Designation  of  Beneficiary  Federal 
Employees  Retirement  System,  is  used 
by  employees  and  annuitants  covered 
under  the  Federal  Employees 
Retirement  System  to  designate  a 
beneficiary  to  receive  any  lump  sum 
due  in  the  event  of  his/her  death. 

Approximately  1,136  SF  3102  forms 
are  completed  annually.  Each  form  takes 
approximately  15  minutes  to  complete. 
The  annual  estimated  burden  is  284 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to*  jmfarron@mail.opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  pubUcation. 
ADDRESSES:  Send  or  deUver  comments 
to — ^Daniel  A.  Green,  Chief,  Retirement 
and  Insurance  Service,  FERS  Division, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  4429, 
Washington,  DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 


U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green,  - 
Deputy  Director. 

[FR  Doc.  96-117  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  6325-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Statement 
Regarding  Contributions  and  Support. 

(2)  Form(s)  submitted:  G-134. 

(3)  OMB  Number:  3220-0099. 

(4)  Expiration  date  of  current  OMB 
clearance:  November  30, 1995. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  300. 

(8)  Total  annual  responses:  300. 

(9)  Total  annual  reporting  hours:  92. 

(10)  Collection  description: 
Dependency  on  the  employee  for  one- 
half  support  at  the  time  of  the 
employee’s  death  can  be  a  condition 
affecting  eligibility  for  a  survivor 
aimuity  provided  for  imder  Section  2  of 
the  Raihoad  Retirement  Act.  One-half 
support  is  also  a  condition  which  may 
negate  the  public  service  pension  offset 
in  Tier  I  for  a  spouse  or  widow(er). 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
dociunents  can  be  obtained  for  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Raihoad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laiua  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 

20503. 

Ron  Hodapp, 

Acting  Qearance  Officer. 

FR  Doc.  96-141  Filed  1-4-96;  8:45  am) 
BILLINQ  CODE  7906-41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26446] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(“Act”) 

December  29, 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  Alf  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  22, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
declarant(s)  at  the  addmss(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Arkansas  Power  &■  Light  Company  (70- 
7571) 

Arkansas  Power  &  Light  Company 
(“AP&L”),  425  West  Capitol  Avenue, 
40th  Floor,  P.O.  Box  551,  Little  Rock, 
Arkansas  72201,  a  subsidiary  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  apphcation  imder 
sections  9(a)  and  10  of  the  Act  and  rule 
54  thereunder. 

By  prior  Commission  orders,  dated 
December  20, 1988  and  July  7, 1989 
(HCAR  Nos.  24787  and  24917, 
respectively)  (“Orders”),  AP&L  was 
authorized  to  enter  into  a  fuel  lease, 
dated  as  of  December  22, 1988 
(“Lease”),  with  River  Fuel  Trust  #1 
(“Trust”),  under  which  AP&L  leases 
nuclear  ffiel  required  for  use  at  its 
Arkansas  Nuclear  One  Generating 
Station  (“ANO”).  Under  the  terms  of  the 
Lease,  the  Trust  makes  payments  to 
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suppliers,  processors  and  manufacturers 
necessary  to  provide  nuclear  fuel  for 
ANO,  or  AP^  makes  such  payments 
and  is  reimbursed  by  the  Trust. 

In  accordance  with  the  terms  of  the 
Orders,  AP&L  consented  to  allow  the 
Trust  to  finance  the  acquisition  of  up  to 
$250  million  of  nuclear  fuel  through:  (1) 
A  maximum  commitment  of  $65  million 
imder  a  Credit  Agreement,  dated  as  of 
December  22, 1988  (“Credit 
Agreement”),  with  Union  Bank  of 
Switzerlan4,  Houston  Agency  ("Bank”); 
and  (2)  the  issuance  by  the  Trust  of  up 
to  $185  million  of  secured  notes 
(“Secured  Notes”)  pursuant  to  secured 
note  agreements  entered  into  with 
certain  institutional  lenders. 

Under  the  Credit  Agreement,  the 
Trust  may  issue  and  sell  its  commercial 
paper  through  an  agent  imder  a 
Depositary  Agreement  supported  by  an 
irrevocable  direct-pay  letter  of  credit 
issued  by  the  Bank.  Alternatively,  the 
Trust  can  make  revolving  credit 
borrowings  from  the  Bai^  evidenced  by 
the  Trust’s  promissory  notes. 

In  order  to  obtain  more  flexibility  for 
its  nuclear  fuel  acquisition  program  and 
because  of  favorable  conditions  in  the 
commercial  paper  market,  AP&L  now 
proposes  that  the  Trust  enter  into  either: 
(1)  An  amendment  to  the  Credit 
Agreement  increasing  the  maximum 
commitment  thereimder  to  $250  million 
(“Amended  Credit  Agreement”);  or  (2)  if 
alternative  bank  financing  becomes 
available  on  more  favorable  terms,  a 
new  credit  agreement  in  replacement  of 
the  Credit  Agreement  providing  for  a 
maximum  commitment  of  $250  million 
(“Successor  Credit  Agreement”). 

Under  the  terms  of  the  Lease,  the 
Trust  may  not  amend  the  Credit 
Agreement  or  enter  into  any  successor 
cr^t  agreement  without  the  consent  of 
AP&L.  Authorization  is  requested  for 
AP&L  to  consent  to  the  execution  by  the 
Trust  of  the  Amended  Credit  Agreement 
or  Successor  Credit  Agreement; 
provided,  however,  that?  (1)  The  Trust’s 
combined  obligations  under  the 
Amended  Credit  Agreement  (h* 
Successor  Credit  Agreement  and  the 
outstanding  Secured  Notes  shall  at  no 
time  exceed  the  $250  million  currently 
authorized  by  the  Commission;  and  (2) 
all  of  the  other  terms  and  conditions  of 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  shall 
continue  to  be  within  the  parameters 
authorized  by  the  Orders. 

Louisiana  Power  &•  Light  Company  ( 70- 
7580) 

Louisiana  Power  &  Light  Company 
(“LP&L”),  639  Loyola  Avenue,  New 
Oleans,  Louisiana  70113,  a  subsidiary 
of  Entergy  Corporation,  a  registered 


holding  company,  has  filed  a  post- 
effective  amendment  to  its  application 
under  sections  9(a)  and  10  of  the  Act 
and  rule  54  thereunder. 

By  prior  Commission  orders,  dated 
February  2, 1989  and  January  24, 1991 
(HCAR  Nos.  24810  and  25246, 
respectively)  (“Orders”),  LP&L  was 
authorized  to  enter  into  a  Fuel  Lease, 
dated  as  of  January  31, 1989  (“Lease”), 
with  River  Fuel  Company  #2,  Inc 
(“River  Fuel”),  under  which  LP&L 
leases  nuclear  fuel  required  for  use  at  its 
Waterford  3  nuclear  generating  imit 
(“Waterford  3”).  Under  the  terms  of  the 
Lease,  River  Fuel  meikes  payments  to 
suppliers,  processors  and  manufacturers 
necessary  to  provide  nuclear  fuel  for 
Waterfoi^  3,  or  LP&L  makes  such 
payments  and  is  reimbursed  by  River 
Fuel. 

In  accordance  with  the  terms  of  the 
Orders,  LP&L  consented  to  allow  River 
Fuel  to  finance  the  acquisition  of  up  to 
$160  million  of  nuclear  fuel  through:  (1) 
A  maximum  commitment  of  $65  million 
under  a  Credit  Agreement,  dated  as  of 
January  31, 1989  (“Credit  Agreement”), 
with  Tlie  Bank  of  New  York  (“Bank”); 
and  (2)  the  issuance  by  River  Fuel  of  up 
to  $95  million  of  secured  notes 
(“Secured  Notes”)  pursuant  to  Secured 
Note  Agreements  entered  into  with 
certain  institutional  lenders. 

Under  the  Credit  Agreement,  River 
Fuel  may  issue  and  sell  its  commercial 
paper  tl^ugh  an  agent  under  a 
Depositary  Agreement  supported  by  an 
irrevocable  direct-pay  letter  of  credit 
issued  by  the  Bank.  Alternatively,  River 
Fuel  can  make  revolving  credit 
borrowings  from  the  Bank  evidenced  by 
River  Fuel’s  promissory  notes. 

In  order  to  obtain  more  flexibility  for 
its  nuclear  fuel  acquisition  program  and 
because  of  favorable  conditions  in  the 
commercial  paper  market.  LP&L  now 
proposes  that  River  Fuel  enter  into 
either:  (1)  An  amendment  to  the  Credit 
Agreement  increasing  the  maximum 
commitment  thereimder  to  $160  million 
(“Amended  Credit  Agreement”);  or  (2)  if 
alternative  bank  financing  becomes 
available  on  more  favorable  terms,  a 
new  credit  agreement  in  replacement  of 
the  Credit  Agreement  providing  for  a 
maximum  commitment  of  $160  million 
(“Successor  Credit  Agreement”) 

Under  the  terms  of  the  Lease,  River 
-  Fuel  may  not  amend  the  Credit 
Agreement  or  enter  into  a  Successor 
Credit  Agreement  without  the  consent 
of  LP&L.  Authorization  is  requested  for 
LP&L  to  consent  to  the  execution  by 
River  Fuel  of  the  Amended  Credit 
Agreement  or  Successor  Credit 
Agreement;  provided,  however,  that:  (1) 
River  Fuel’s  combined  obligations  under 
the  Amended  Credit  Agreement  or 


SuccessOT  Credit  Agreement  and  the 
outstanding  Secured  Notes  shall  at  no 
time  exceed  the  $160  million  currently 
authorized  by  the  Commission;  and  (2) 
all  of  the  other  terms  and  conditions  of 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  shall 
continue  to  be  within  the  parameters 
authorized  by  the  Orders. 

System  Energy  Resources,  Inc.  (70-7604) 

System  Energy  Resources,  Inc. 
(“SERI”),  1340  Echelon  Parkway, 

Jackson,  Mississippi  39213,  a  subsidiary 
of  Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  post¬ 
effective  amendment  to  its  application 
under  sections  9(a)  and  10  of  the  Act 
and  rule  54  thereunder. 

By  prior  Commission  orders,  dated 
February  21, 1989,  Februeiry  23, 1989 
and  July  7, 1989  (HCAR  Nos.  24825, 
24827  and  24919,  respectively) 
(“Orders”),  SERI  was  authorized  to 
enter  into  a  Fuel  Lease,  dated  as  of 
February  24, 1989  (“Lease”),  with  River 
Fuel  Funding  Company  #3,  Inc.  (“River 
Fuel”),  under  which  SERI  leases  nucleai 
fuel  required  for  use  at  its  Grand  Gulf 
Nuclear  Generating  Station  (“Grand 
Gulf’).  Under  the  terms  of  the  Lease, 
River  Fuel  makes  payments  to  suppliers 
processors  and  manufacturers  necessary 
to  provide  nuclear  fuel  for  Grand  Gulf, 
or  SERI  makes  such  payments  and  is 
reimbursed  by  River  Fuel. 

In  accordance  with  the  terms  of  the 
Orders,  SERI  consented  to  allow  River 
Fuel  to  finance  the  acquisition  of  up  to 
$250  million  of  nuclear  fuel  through:  (1) 
A  maximum  commitment  of  $70  million 
under  a  Credit  Agreement,  dated  as  of 
February  24, 1989  (“Credit 
Agreement”),  with  Union  Bank  of 
Switzerland.  Houston  Agency  (“Bank”); 
and  (2)  the  issuance  by  ^ver  Fuel  of  up 
to  $180  million  of  secured  notes 
(“Secured  Notes”)  pursuant  to  Secured 
Note  Agreements  entered  into  with 
certain  institutional  lenders. 

Under  the  Credit  Agreement,  River 
Fuel  may  issue  and  sell  its  commercial 
paper  through  an  agent  under  a 
Depositary  Agreement  supported  by  an 
irrevocable  direct-pay  letter  of  credit 
issued  by  the  Bank.  Alternatively,  River 
Fuel  can  make  revolving  credit 
borrowings  from  the  Ba^  evidenced  by 
River  Fuel’s  promissory  notes. 

In  order  to  obtain  more  flexibility  for 
its  nuclear  fuel  acquisition  program  and 
because  of  favorable  conditions  in  the 
commercial  paper  market,  SERI  now 
proposes  that  River  Fuel  enter  into 
either:  (1)  An  eunendment  to  the  Credit 
Agreement  increasing  the  maximum 
commitment  thereunder  to  $250  million 
(“Amended  Credit  Agreement”);  or  (2)  if 
alternative  bank  financing  becomes 
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available  on  more  favorable  terms,  a 
new  credit  agreement  in  replacement  of 
the  Credit  Agreement  providing  for  a 
maximum  commitment  of  $250  million 
(“Successor  Credit  Agreement”). 

Under  the  terms  of  the  Lease,  River 
Fuel  may  not  amend  the  Credit 
Agreement  or  enter  into  a  Successor 
Credit  Agreement  without  the  consent 
of  SERI.  Authorization  is  requested  for 
SERI  to  consent  to  the  execution  by 
River  Fuel  of  the  Amended  Credit 
Agreement  or  Successor  Credit 
Agreement;  provided,  however,  that:  (1) 
River  Fuel’s  combined  obligations  under 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  and  the 
outstanding  Secured  Notes  shall  at  no 
time  exceed  the  $250  million  currently 
authorized  by  the  Commission;  and  (2) 
all  of  the  other  terms  and  conditions  of 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  shall 
continue  to  be  witl^  the  parameters 
authorized  by  the  Orders. 

Atlanta  Gas  Light  Company,  et  al.  (70- 
8749) 

Atlanta  Gas  Light  Company  (“AGL”), 
a  gas  public-utility  holding  company 
exempt  from  registration  imder  section 
3(a)(2)  of  the  Act  pursuant  to  rule  2 
thereunder,  and  AGL  Resources,  Inc. 
(“AGLR”  and,  together  with  AGL, 
“Applicants”),  a  wholly  owned 
subsidiary  of  AGL,  both  located  at  303 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30308,  have  filed  an  application  imder 
sections  3(a)(1),  3(a)(2),  9(a)  (2)  and  10 
of  the  Act. 

The  Applicants  requests  an  order:  (1) 
Authorizing  AGLR  to  acquire  directly 
all  of  the  outstanding  common  stock  of 
AGL  and  indirectly  all  of  the 
outstanding  shares  of  Chattanooga  Gas 
Company  (“Chattanooga”),  a  gas  utility 
subsidiary  of  AGL;  (2)  granting  AGLR  an 
exemption  under  section  3(a)(1)  from  all 
provisions  of  the  Act,  except  section 
9(a)(2)  thereof;  and  (3)  granting  AGL  an 
exemption  under  section  3(a)(2)  from  all 
provisions  of  the  Act,  except  section 
9(a)(2)  thereof. 

Both  AGL  and  Chattanooga  are  “gas 
utility  companies”  as  defined  under 
section  2(a)(4)  of  the  Act  and  thus  are 
“pubhc  utility  companies”  as  defined  in 
section  2(a)(5)  of  the  Act.  AGL  supplies 
natural  gas  distribution  service  to  the 
public  in  certain  areas  of  Georgia  and 
Chattanooga  supplies  natural  gas 
distribution  and  transportation  service 
to  customers  in  certain  areas  of 
Tennessee. 

AGL  also  has  a  number  of  active 
sub^iaries  that  are  not  “pvbUc-utihty 
companies”  as  defined  in  the  Act.  Hiese 
include:  (i)  Georgia  Gas  Service 
Company,  which  provides  liquified 


petroleiun  gas  service  to  customers  in 
Georgia  and  Alabama;  (ii)  Geo^ia  Gas 
Company,  which  engages  in  gas 
production  activities;  (iii)  Georgia 
Energy  Company,  which  provides 
natural  gas  vehicle  conversion  services; 
(iv)  AGL  Energy  Services,  Inc.;  and  (v) 
Trustees’  Investments,  Inc.,  which  is 
engaged  in  real  estate  development. 

The  transaction  would  he 
accomplished  pursuant  to  an  agreement 
and  plan  of  merger  (“Merger 
Agreement”)  to  be  entered  into  among 
AGL,  AGLR  and  a  special  purpose 
subsidiary  of  AGLR  (“Merger  Sub”). 
Under  the  Merger  Agreement,  Merger- 
Sub  would  be  merged  with  and  into 
AGL  (“Merger”)  and  each  outstanding 
share  of  common  stock  of  Merger-Sub 
would  be  converted  into  one  share  of 
common  stock  of  AGL.  In  addition, 
pursuant  to  the  Merger,  each 
outstanding  share  of  AGL  common  stock 
would  be  converted  into  one  share  of 
AGLR  conunon  stock.  Upon 
consiunmation  of  the  Merger,  each 
person  that  would  own  ACL  common 
stock  immediately  prior  to  the  Merger 
would  own  a  corresponding  number  of 
outstanding  shares  of  AGLR  common 
stock,  and  AGLR  would  own  all 
outstanding  AGL  common  stock. 

Subsequent  to  the  Merger,  AGL  would 
transfer  to  AGLR,  by  stock  dividend  or 
otherwise,  the  common  stock  of  all  of  its 
subsidiaries  other  than  Chattanooga.  All 
such  subsidiaries  (with  the  exception  of 
AGL  Energy  Services,  Inc.,  which  would 
be  a  direct  subsidiary  of  AGLR)  would 
then  become  subsidiaries  of  a  separate 
wholly-owned  subsidiary  of  AGLR.  AGL 
would  continue  to  own  all  of  the 
outstanding  common  stock  of 
Chattanooga. 

AGLR  asserts  that,  following  the 
consummation  of  the  proposed 
restructuring,  it  would  be  a  public- 
utility  holding  company  entitled  to  an 
exemption  under  section  3(a)(1)  of  the 
Act.  AGLR  states  that  it  and  AGL,  the 
public-utility  subsidiary  from  which 
AGLR  would  derive  a  material  part  of  its 
income,  would  be  predominately 
intrastate  in  character,  AGLR  and  AGL 
would  carry  on  their  business 
substantially  within  the  State  of 
Georgia,  the  state  where  they  are 
organized,  and  Chattanooga  would  not 
provide  a  material  part  of  AGLR’s 
income.  In  addition,  AGL  asserts  that  it 
would  continue  to  be  entitled  to 
exemption  under  section  3(a)(2)  of  the 
Act  b^.ause,  after  the  larger,  it  would 
remain  predominately  a  public-utility 
company  whose  operations  as  such  do 
not  extend  beyond  Georgia  and 
Tennessee. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretaiy. 

(FR  Doc.  96-175  Filed  1-4-96;  8:45  am] 
BILUNG  CODE  801IMI1-M 


[Investment  Conqmny  Act  Release  No. 

21642;  812-8902] 

DFA  Investment  Dimensions  Group 
Inc.,  et  al.;  Notice  of  Application 

December  29, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for  an 
Order  imder  the  Investment  Company 
Act  of  1940  (the  “Act”). 

APPLICANTS:  DFA  Investment 
Dimensions  Group  Inc,  (“DFAIDG”), 

The  DFA  Investment  Trust  Company 
(“DFATTC”),  and  Dimensional  Fund 
Advisors  Inc.  (“DFA”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  from 
section  12(d)(1)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  from 
section  17(a)  of  the  Act,  and  pursuant  to 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder  permitting  certain  joint 
transactions. 

SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  an  open-end 
management  investment  company,  DFA 
International  Asset  Allocation  Fund  (the 
“Fund”),  to  invest  substantially  all  its 
assets  in  the  shares  of  four  series  of 
another  open-end  management 
investment  compemy,  DFATTC  (the 
“Underlying  Series”). 

FILING  DATES:  The  application  was  filed 
on  March  18, 1994  and  amended  on 
August  31, 1995  and  December  13, 

1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  ^C  by  5:30  p.m.  on 
January  23, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notific^im  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

AODRESSEfi:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
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Applicants,  1299  Oceein  Avenue,  11th 
Floor,  Santa  Monica,  CA  90401. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Curtis,  Senior  Coimsel,  at 
(202)  942-0563,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmeuy  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  DFAIDG,  a  Maryland  corporation, 
is  a  registered  open-end  management 
investment  company  currently 
comprised  of  twenty-four  series,  seven 
of  which  currently  serve  as  “feeder 
funds”  for  certain  series  of  DFAITC,  a 
Delaware  business  trust  and  a  registered 
open-end  management  investment 
company,  in  a  master  fund-feeder  fund 
relationship.  All  such  series  are  no  load 
funds.  The  shares  of  DFAIDG  are  sold  to 
institutional  investors,  including 
qualified  pension  and  profit-sharing 
plans,  endowment  funds  and 
foimdations,  and  clients  of  registered 
investment  advisers. 

2.  DFA  is  engaged  in  the  business  of 
providing  investment  management  and 
administrative  services  to  institutional 
investors,  including  DFAIDG  and 
DFAITC,  and  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 

3.  Because  DFA  serves  as  investment 
adviser  to  both  DFAITC  and  DFAIDG, 
and  DFAITC  and  DFAIDG  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services,  DFAITC  and 
DFAIDG  are  part  of  the  same  “group  of 
investment  companies,”  as  defined  in 
rule  lla-3  under  the  Act. 

4.  Applicants  request  that  the  relief 
sought  herein  also  apply  to  any  future 
registered  investment  company  that  is 
advised  by  DFA,  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  with  DFA,  that 
operates  in  accordance  with  the 
conditions  to  the  requested  order,  and 
that  is  a  member  of  the  same  “group  of 
investment  companies,”  as  defined  in 
rule  lla-3. 

5.  DFAIDG  proposes  to  organize  the 
Fund  as  a  new  series.  The  Fund  will 
invest  substantially  all  of  its  assets  in 
the  shares  of  four  series  of  OTAITC,  The 
Japanese  Small  Company  Series,  The 
United  Kingdom  Small  Company  Series, 
The  Continental  Small  Company  Series, 
and  The  Pacific  Rim  Small  Company 
Series. 

6.  The  Fund  will  be  designed  for 
investors  who  wish  to  achieve  their 


investment  objective  of  long-term 
capital  appreciation  by  investing  in  one 
mutual  fund  that  provides  for 
investment  in  four  series  of  DFAITC 
which  invest  in  stocks  of  small 
Japanese,  United  Kingdom,  European, 
and  Pacific  Rim  companies, 
respectively,  and  professional  asset 
allocation  of  investments  among  such 
series  provided  by  DFA.  ^ 

7.  The  investment  objective  of  each 
Underlying  Series  is  to  achieve  long¬ 
term  capital  appreciation.^  Each 
Underlying  Series  will  invest 
principally  in  readily  marketable  foreign 
equity  securities  of  small  companies 
that  are  organized  or  located  in  limited 
and  specified  geographic  areas.  Thus, 
the  Japanese  Small  Company  Series  will 
invest  principally  in  stocks  of  small 
companies  that  are  located  in  Japan.  The 
United  Kingdom  Small  Company  Series 
will  invest  principally  in  stocks  of  small 
companies  that  are  organized  in  the 
United  Kingdom.  The  Continental  Small 
Company  Series  will  invest  principally 
in  stocks  of  small  companies  that  are 
organized  imder  the  laws  of  certain 
European  countries,  including,  France, 
Germany,  Italy,  Switzerland,  the 
Netherlands,  Sweden,  Belgium,  Norway, 
Spain,  Austria,  Finland  and  Denmark. 
The  Pacific  Rim  Small  Company  Series 
will  invest  principally  in  stocks  of  small 
companies  located  in  Australia,  New 
Zealand,  Singapore,  Korea,  Hong  Kong 
emd  Malaysia. 

8.  Each  Underlying  Series,  except  the 
United  Kingdom  Small  Company  Series, 
will  charge  a  reimbursement  fee  to 
investors,  including  the  Fund,  equal  to 
the  reimbursement  fee  charged  by  its 
correspondingly-named  International  • 
Portfolio.  The  reimbursement  fee  paid  to 
a  Portfolio  is  used  to  defi-ay  costs 
associated  with  investing  Ae  proceeds 
of  the  sale  of  its  shares,  thereby 
eliminating  a  dilutive  effect  such  costs 
otherwise  would  have  on  the  net  asset 
value  of  shares  held  by  existing 
shareholders.  The  amount  of  the 
reimbursement  fee,  in  each  case, 
represents  an  estimate  of  the  costs 


'  The  Underlying  Series  were  organized  on 
October  15, 1993,  but  they  presently  are  not 
operational.  DFAIDG  presently  offers  shares  of 
Japtanese,  Pacific  Rim,  United  Kingdom,  and 
Continental  Small  Company  series  (the 
“International  Portfolios”).  The  board  of  directors  of 
DFAIDG  and  the  board  of  trustees  of  DFAITC  (who 
are  the  same  persons)  intend  to  convert  these  series 
into  a  master  fund-feeder  fund  structure  by 
investing  the  assets  of  each  Internatioiral  Portfolio 
in  shares  of  the  correspondingly-named  Underlying 
Series,  subject  to  approval  by  the  holders  of  a 
majority  of  each  International  Portfolio’s 
outstanding  voting  securities.  The  investment 
objectives  and  fundamental  and  other  investment 
policies  of  the  International  Portfolios  and  the 
correspondingly-named  Underlying  Series  are 
essentially  identical. 


reasonably  anticipated  to  be  associated 
with  the  purchase  of  securities  by  each 
International  Portfolio. 

9.  The  Fund  will  invest  virtually  all 
its  assets  in  the  fovu:  Underlying  Series. 

A  small  portion  of  the  Fund’s  assets 
might  be  invested  in  short-term,  high- 
quality,  fixed-income  obligations 
pending  investment  in  shares  of  the 
Underlying  Series  and/or  pending 
payment  of  redemptions  of  its  own 
shares  for  cash,  and  to  defiray  operating 
expenses. 

10.  Allocation  of  the  assets  of  the 
Fimd  will  be  determined  by  DFA.  Target 
allocations  will  remain  in  effect  imtil 
the  next  semi-annual  re-calculation.  To 
maintain  target  weights  during  the 
period,  adjustments  may  be  made  by 
applying  fiiture  purchases  by  the  Fund 
in  proportion  necessary  to  rebalance  the 
Fund’s  investment  portfolio. 
Adjustments  may  also  be  made  by 
redemptions.  Therefore,  adjustments 
reflecting  reallocation  of  the  assets  of 
the  Fund  among  the  four  Underlying 
Series  will  occur  at  relatively  infi^quent 
and  predictable  intervals,  and 
management  of  the  Underlying  Series 
will  not  be  imduly  affected  by 
redenmtion  of  their  shares  by  the  Fund. 

11.  The  board  of  trustees  of  DFAITC 
is  comprised  of  the  same  persons  who 
serve  as  the  board  of  directors  of 
DFAIEXi.  A  majority  of  these  persons  are 
not  interested  persons  of  DFAIDG, 
DFAITC,  or  DFA.  Each  board  has 
adopted  a  written  policy  governing 
potential  conflicts  of  interest,  as 
required  by  the  North  American 
Securities  Administrators  Association, 
Inc.,  in  respect  of  “master  fund-feeder 
fund”  structures. 

12.  The  Fund  will  bear  all  of  its  own 
expenses  and,  indirectly,  its 
proportionate  share  of  the  expenses  of 
each  Underlying  Series.  The  Fund’s 
direct  expenses  will  include  audit,  legal, 
share  registration,  costs  of  shareholders’ 
meetings,  insmance  premiums,  fees  of 
non-interested  directors,  administrative, 
accounting,  transfer  and  dividend 
disbursing  agency,  custodian  fees  and 
the  like.  Also,  as  a  separate  series  of 
DFAIDG,  the  Fund  will  pay  its 
proportionate  share  of  any  other 
expenses  of  DFAIDG  which  are  not 
specifically  allocable  to  any  series  or 
class  of  shares  of  DFAIDG.  Certain 
expenses,  such  as  directors’  fees  and 
expenses,  insurance  premiums  and 
certain  fees  will  be  borne  on  a  shared 
basis  with  the  other  series  of  DFAIDG. 

13.  DFA  intends  to  provide  the  Fund 
will  asset  allocation  advice,  without 
charge,  pursuant  to  a  written  agreement 
between  DFA  and  DFAIDG.  DFA  is 
currently  willing  to  provide  this  service 
at  no  charge  because  the  simple 
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investment  portfolio  of  the  Fund 
provides  basically  for  only  four 
investment  securities. 

14.  The  Fxmd’s  structure  contains  no 
layering  of  sales  charges  or  advisory 
fees.  DFAIDG  and  DFAITC  do  not,  emd 
the  Fund  will  not,  charge  a  front-end 
load  or  a  contingent-deferred  sales 
charge.  Moreover,  neither  the  Fund  nor 
the  Underlying  Series  currently  intend 
to  impose  any  “asset  based  sales 
charges”  or  “service  fees,”  as  those 
terms  are  defined  in  Article  III,  section 
26,  of  the  Rules  of  Fair  Practice  of  the 
National  Association  of  Securities 
Dealers,  Inc.  Furthermore,  DFA  will  not 
charge  the  Fimd  an  advisory  fee. 

Applicants’  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  secririties  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company’s  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company’s  total  assets,  or  if  such 
secuirities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  them  10%  of 
the  acquiring  compemy’s  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sede 
will  cause  the  acquiring  compemy  to 
own  more  than  3%  of  the  acquired 
company’s  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company’s  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  persons  or  transactions  if, 
and  to  the  extent  that,  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
request  an  order  rmder  section  6(c) 
exempting  them  from  the  limitations  of 
section  12(d)(1)  (A)  and  (B)  to  the  extent 
necessary  to  permit  the  Fund  to 
purchase  an  unlimited  amoimt  of  the 
outstanding  voting  securities  of  each 
Underlying  Series,  the  securities  of  each 
Underlying  Series  to  have  an  aggregate 
value  equal  to  as  much  as  100%  of  the 
value  of  the  total  assets  of  the  Fimd,  the 
Fimd  to  invest  essentially  all  of  its 
assets  in  the  securities  of  the  Underlying 
Series,  and  each  of  the  Underl3dng 
Series  to  sell  an  unUmited  amoimt  of  its 
total  outstanding  voting  securities  to  the 
Fund. 

3.  Section  12(d)(1)  is  intended  to 
prevent  the  imregulated  pyramiding  of 


investment  companies  and  the  negative 
effects  which  are  perceived  to  arise  from 
such  pyramiding.  'These  abuses  include 
the  acquiring  fund  imposing  undue 
influence  over  the  management  of  the 
acquired  funds  through  the  threat  of 
large-scale  redemptions,  the  layering  of 
sales  charges  and  advisory  fees, 
conflicts  of  interest  between  the  fund 
holding  company  and  the  underlying 
funds,  and  the  creation  of  a  structure 
which  may  be  confusing  to  investors. 

4.  Apphcants  state  that  the  potentied 
for  control  of  the  Underlying  Series  by 
the  threat  of  redemptions  by  the  Fund 
which  would  cause  a  loss  of  advisory 
fees  is  groundless  because  the  Fund 
would  be  part  of  the  same  fund  complex 
as  the  Underlying  Series  and  may 
acquire  only  sheures  of  the  Underl)dng 
Series.  Since  DFA  would  be  the  advisor 
to  all  of  the  Underlying  Series  as  well 
as  the  Fund,  a  redemption  by  the  Fund 
from  one  Underlying  Series  would 
simply  result  in  investing  the  proceeds 
in  another  Underlying  Series. 

5.  Apphcants  beUeve  that  the  Fund, 
and  indirectly  its  stockholders,  should 
bear  the  expense  of  operation  of  the 
Fund,  and  that  such  cost  should  not  be 
home  by  the  Underlying  Series  because 
the  asset  allocation  service  provided  by 
the  Fund  is  a  valuable  service. 

B.  Section  17(a) 

1.  Section  17(a)  makes  it  unlawful  for 
an  affiUated  person  of  a  registered 
investment  company  to  sell  securities 
to,  or  purchase  securities  from,  the 
company.  Section  2(a)(3)(C)  of  the  Act 
provides  that  an  affiliated  person  of 
another  person  is  any  person  directly  or 
indirectly  controlUng,  controlled  by,  or 
under  common  control  with  such  other 
person.  Because  the  Fimd  and  the 
Underlying  Series  will  have  a  common 
board  of  dh^tors  and  a  common 
adviser,  they  could  be  deemed  to  be 
under  common  control  and  thereby 
afffhated  persons  of  each  other  under 
section  2(a)(3)  of  the  Act.  The  sale  by 
the  Underlying  Series  of  their  shares  to 
the  Fund  could  thus  be  deemed  to  be 
principal  transactions  between  affiUated 
persons  prohibited  under  section  17(a). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from'  section  17(a)  if  evidence 
estahUshes  that  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching, 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved,  and  the 
proposed  transaction  is  consistent  with 
the  general  provisions  of  the  Act. 
Section  6(c)  permits  the  SEC  to  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons. 


securities,  or  transactions,  from  any 
provisions  of  the  Act  if  such  exemption 
is  necessary  or  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcy  and 
provisions  of  the  Act.  AppUcants 
request  an  exemption  under  sections 
6(c)  and  17(b)  to  permit  the  Underlying 
Series  to  sell  their  shares  to  the  Fund.^ 

3.  AppUcants  beUeve  that  the 
propos^  transactions  meet  the 
standards  of  sections  6(c)  and  17(b).  'The 
Fund  provides  one  comprehensive  and 
effective  investment  product  with 
access  to  both  international 
diversification  and  professional  asset 
allocation  services  and  therefore  - 
apphcants  beUeve  that  reUef  is 
appropriate  in  the  pubUc  interest. 
AppUcants  beUeve  that  their  proposal  is 
structured  to  assure  that  neither  the 
Fund  nor  the  Underljdng  Series  will 
participate  on  a  basis  that  is  different  or 
less  advantageous  than  any  other 
participant. 

C.  Section  17(d)  and  Rule  17d-l 

1.  Section  17(d)  prohibits  an  affiUated 
person  of  a  registered  investment 
company,  or  an  affiUated  person  of  such 
person,  acting  as  principal,  from 
effecting  any  transaction  in  which  such 
investment  company  is  a  joint,  or  joint 
and  several,  participant  with  such 
person  in  contravention  of  SEC  rules 
and  regulations.  Rule  17d-l  provides 
that  an  affiUated  person  of  a  registered 
investment  company  or  an  affiliated 

‘  person  of  such  person,  acting  as 
principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  anangement.  As 
discussed  above,  DFAIDG  and  DFAITC 
could  be  deemed  affiUated  persons  of 
each  other  under  section  2(a)(3)  of  the 
Act.  When  the  Fund  purchases  the 
shares  of  the  Underlying  Series  and  the 
Underlying  Series  seU  their  shares  to  the 
Fund,  they  could  be  deemed  to  be  “joint 
or  joint  and  several  participants”  in 
respect  of  such  transactions  in  violation 
of  nile  17d-l. 

2.  AppUcants  request  that  the  SEC 
issue  an  order  under  section  17(d)  and 
rule  17d-l  approving  the  proposed 
arrangements  and  transactions 
described  herein.  AppUcants  beUeve 
that  such  arrangements  and  transactions 


2  Because  section  17(b)  could  be  interpteted  to 
pennit  the  SEC  to  exempt  only  a  single  transaction 
from  section  17(a),  applicants  are  also  requesting  an 
exemption  from  section  17(a)  imder  section  6(c). 

See  In  the  Matter  of  Keystone  Custodian  Funds, 

Inc.,  21  SEC  295  (1945). 
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are  structured  to  assure  that  neither  the 
Fund  nor  DFATTC  will  participate 
therein  on  a  basis  that  is  different  firom 
or  less  advantageous  than  any  other 
participant. 

Applicants’  Conditions 
Applicants  agree  that  the  order 
granting  the  requested  reUef  shall  be 
subject  to  the  following  conditions: 

1.  The  Fimd  and  eaci  Underlying 
Series  will  be  part  of  the  same  “group 
of  investment  companies,”  as  defined  in 
rule  lla-3  imder  the  Act. 

2.  No  Underlying  Series  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

3.  A  majority  of  the  directors  of  the 
Fund  will  not  be  "interested  persons”  of 
the  Fund,  as  defined  in  section  2(a)(19) 
of  the  Act. 

4.  Before  approving  any  advisory 
contract  under  section  15,  the  board  of 
directors  of  the  Fund,  including  a 
majority  of  the  directors  who  are  not 
“interested  persons”  of  the  Fimd,  as 
defined  in  section  2(a)(19),  shall  find 
that  advisory  fees  charged  imder  such 
contract  are  based  on  services  provided 
that  are  in  addition  to,  rather  than 
duplicative  of,  services  provided 
pursuant  to  any  Underlying  Portfolio’s 
advisory  contract.  Such  finding,  and  the 
basis  upon  which  the  finding  was  made, 
will  be  recorded  fully  in  the  minute 
books  of  the  Fimd. 

5.  Any  sales  charges  or  service  fees 
charged  with  respect  to  the  securities  of 
the  Fund,  when  aggregated  with  any 
sales  charges  or  service  fees  paid  by  the 
Fimd  with  respect  to  shares  of  the 
acquired  Underlying  Portfolios,  shall 
not  exceed  the  limits  set  forth  in  Article 
ni,  section  26,  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers,  Inc. 

6.  Applicants  agree  to  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC’s  Division  of  Investment 
Management:  Monthly  average  total 
assets  for  each  Fimd  portfolio  and  each 
of  its  Underlying  Series;  monthly 
purchases  and  redemptions  (other  them 
by  exchange)  for  each  Fund  portfolio 
and  each  of  its  Underlying  Series; 
monthly  exchanges  into  and  out  of  each 
Fund  portfolio  and  each  of  its 
Underlying  Series;  month-end 
allocations  of  each  Fund  portfolio’s 
assets  among  its  Underlying  Series; 
annual  expense  ratios  for  each  Fund 
portfolio  and  each  of  its  Underlying 
Series;  and  a  description  of  any  vote 
taken  by  the  shareholders  of  any 
Underlying  Series,  including  a 
statement  of  the  percentage  of  votes  cast 


for  and  against  the  proposal  by  the  Fund 
and  by  the  other  shareholders  of  the 
Underlying  Series.  Such  information 
will  be  provided  as  soon  as  reasonably 
practicable  following  each  fisced  year- 
end  of  the  Fund  (unless  the  Chief 
Financial  Analyst  shall  notify 
applicants  in  writing  that  such 
information  need  no  longer  be 
submitted). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

FR  Doc.  96-172  Filed  1-4-96;  8:45  am) 
BILUNQ  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Marcum  Natural  Gas 
Se^lces,  Inc.,  Common  Stock,  $.01  Par 
Value)  File  No.  1-12014 

December  29, 1995. 

Marcum  Natural  Gas  Services,  Inc. 
(“Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934 '(“Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
(“Security”)  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Incorporated.  (“PSE”). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Compemy,  since  May 
23, 1994,  the  Security  has  b^n  listed 
and  traded  on  the  Nasdaq  National 
Market.  The  Company  believes  that,  in 
light  of  the  trading  of  the  Security  on 
the  Nasdaq  National  Market,  the  listing 
of  the  Security  on  the  PSE  imposed 
costs  on  the  Company  in  excess  of  the 
benefits  to  the  Company  and  its 
stockholders. 

Any  interested  person  may,  on  or 
before  January  23, 1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delega,ted 
authority. 

Jonatfian  G.  Katz, 

Secretary. 

(FR  Doc.  96-173  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (NDE  Environmental 
Corporation,  Common  Stock,  $.0001 
Par  Value)  File  No.  1-10361 

December  29, 1995. 

NDE  Environmental  Corporation 
(“Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
(“Security”)  finm  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  (“BSE”). 

The  reason  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  is  that  the 
Company  has  chosen  to  voluntarily 
delist  ra^er  than  rectify  its  failure  to 
maintain  compliance  with  the  listing 
requirements  of  the  BSE.  Specifically, 
the  BSE  has  informed  the  Company  that 
it  has  fallen  below  BSE  requirements  for 
continued  listing  based  upon  the 
company’s  most  recent  10-Q.  More 
specifically,  the  Company  is  below  the 
following  requirements:  ^e  meuket 
value  of  float  shares,  $140,981,  is  below 
the  requirement  of  $500,000;  and  the 
shareholder’s  equity,  $319,034,  is  below 
the  requirement  of  $500,000. 
Additionally,  the  BSE  has  informed  the 
Company  that  it  also  must  list  the 
Additional  Shares  issued  as  a  result  of 
the  agreement  with  Proactive  Partners, 
L.P.,  regarding  a  refinancing 
arrangement  (4,815,586  shares  of 
common  stock). 

Any  interested  person  may,  on  or 
before  January  23, 1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW,,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

FR  Doc.  96-174  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  801(M>1-M 


[Release  No.  34-46651 ;  File  No.  SR-DTC- 
95-41] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
PermiBnent  Approval  of  a  Proposed 
Rule  Change  Concerning  Short 
Position  Reclamation  Procedures 

December  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),^  notice  is  hereby  given  that  on 
November  9, 1995,  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR— DTC-95— 21)  as 
described  in  Items  I  and  11  below,  which 
items  have  been  prepared  primarily  by 
DTC.  The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  rule  change  fium 
interested  persons  and  to  grant 
permanent  approval  of  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks 
permanent  approval  of  DTC’s  existing 
procedures  for  the  recall  of  securities 
deliveries  that  have  created  short 
positions  as  a  result  of  call  lotteries  or 
rejected  deposits.  The  Commission 
previously  granted  temporary  approval 
to  proposi^  rule  changes  establishing 
DTC’s  procedures  for  the  recall  of 
certain  deliveries  which  have  created 
short  positions  as  a  result  of  call 
lotteries  or  rejected  deposits.^ 


» 15  U.S.C  78s(b)(l)  (1988). 

2  For  a  complete  description  and  discussion  of  the 
procedures  designed  to  eliminate  short  positions 
caused  by  call  lotteries  or  rejected  deposits,  refer  to 
Securities  Exchange  Act  Release  Nos.  30552  (April 
2. 1992),  57  FR  12352  (File  No.  SR-DT090-02) 
(order  granting  temporary  approval  through  April  1, 
1994,  of  DTC’s  procedures  to  recall  certain 
deliveries  that  have  created  short  positions  as  a 
result  of  call  lotteries);  35034  (November  30, 1994), 
59  FR  63396  [File  Nos.  SR-DTC-94-08  and  SR- 
DTC-94-09]  (ordering  granting  temporary  approval 
through  May  1, 1995,  of  DTC’s  procedures  to  recall 
certain  deliveries  that  have  created  short  positions 
as  a  result  of  call  lotteries  and  rejected  deposits); 
and  35940  (July  6, 1995),  60  FR  36318  (File  No.  SR- 
DTC-95-071  (order  granting  temporary  approval 
through  December  31, 1995,  of  DTC’s  procedures  to 
recall  certain  deliveries  that  have  created  short 
positions  as  a  result  of  call  lotteries  and  rejected 
deposits). 


n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  include  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  seeks 
permanent  approval  of  procedures  that 
(1)  enable  a  participant  to  recall  book- 
entry  deliveries  of  callable  securities^  if 
the  participant’s  account  becomes  short 
as  a  result  of  deliveries  made  between 
the  call  publication  date  ^  and  the  date 
of  DTC’s  call  lottery®  and  (2)  enable  a 
participant  to  recall  securities  deliveries 
that  have  created  short  positions  as  a 
result  of  rejected  deposits.^  The 
proposed  rule  change  is  part  of  a 
program  that  is  being  implemented  at 
the  request  of  participants  and  securities 
industry  groups  to  eliminate  short 
positions. 

Pursuant  to  DTC’s  proposal,  a 
participant  with  a  short  position  created 
either  because  of  a  delivery  made 
between  the  call  publication  date  and 
the  date  of  DTC’s  lottery  or  because  of 
a  rejected  deposit  may  initiate  the  recall 


^  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  DTC. 

Callable  securities  are  either  preferred  stock  or 
bonds  which  the  issuer  is  {jermitted  or  required  to 
redeem  before  the  stated  maturity  date  at  a  specified 
price. 

^  The  call  publication  date  is  the  date  on  which 
the  issuer  gives  notice  of  redemption. 

”  DTC  has  established  a  lottery  process  to  allocate 
called  securities  in  a  partially  called  issue  among 
participants  having  positions  in  the  issue.  DTC 
allocates  the  called  securities  among  participants 
that  had  positions  in  the  issue  on  the  call 
publication  date  rather  than  on  the  day  when  the 
lottery  is  held.  For  a  description  of  DTC’s  lottery 
processing  procedures,  refer  to  Securities  Exchwge 
Act  Release  No.  21523  (November  27, 1984),  49  FR 
47352  (File  No.  SR-DTC-84-091.  . 

’’  Under  DTC  procedures,  a  participant  depositing 
securities  receives  immediate  credit  in  its  securities 
account  (i.e.,  before  the  certificates  are  sent  to  the 
transfer  agent  for  transfer  and  registration  in  DTC’s 
nominee  name).  Once  the  participant’s  account  is 
credited,  the  securities  are  available  to  the 
depositing  participant  for  deliveries,  withdrawals, 
and  pledges.  If  the  transfer  agent  rejects  a  deposit 
after  the  depositing  participant  has  made  a  book- 
entry  delivery  of  the  credited  securities,  elimination 
of  the  credit  from  the  participant’s  account  may 
create  a  short  position. 


process  within  ten  business  days  of  the 
creation  of  the  short  position  by  sending 
a  broadcast  message  directly  to  the 
receiver  of  the  book-entry  delivery.® 
Participants  are  able  to  transmit  tliis 
message  through  DTC’s  Participant 
Terminal  System  network.  The 
receiving  participant  will  have  five 
business  days  to  comply  with  the  recall 
request  if  it  has  a  position  in  that 
security  at  DTC.  If  the  receiving 
participant  no  longer  has  such  a 
position  at  DTC,  it  must  comply  with 
the  recall  request  within  fifteen  business 
days.  If  the  short  position  is  less  than 
the  amount  of  the  delivery,  the  receiver 
has  the  option  to  return  the  entire 
delivery  or  just  a  portion  equal  to  the 
delivering  participant’s  short  position.  If 
the  receiving  participemt  does  not 
comply  with  the  recall  request  within 
the  applicable  time,  the  recalling 
participant  may  request  DTC’s 
intervention.®  Recalls  will  reverse  only 
the  book-entry  delivery  while  the 
original  transaction  still  must  be  settled 
by  the  delivering  and  receiving 
participants  (i.e.,  the  delivering 
participant  still  must  deliver  securities 
to  the  receiving  participant). 

DTC  believes  that  the  reclamation 
procedures  have  been  effective  in 
reducing  short  positions  caused  by  call 
lotteries  and  rejected  deposits.  Thjxtugh 
September  1995,  a  total  of  287  short 
positions  valued  at  $54,289,000  have 
been  eliminated  through  the  use  of  the 
reclamation  procedures. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
seeks  to  make  permanent  procedures 
that  should  help  reduce  the  number  of 
short  positions  created  either  by  call 
lotteries  or  by  rejected  deposits  and  thus 
should  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  and  control  of  DTC  or  for  which 
DTC  is  responsible. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 


■If  the  securities  are  rejected  by  the  transfer  agent 
after  ninety  days  of  the  deposit  for  registered 
securities  and  after  nine  months  for  bearer 
securities,  the  participant  will  not  be  able  to  recall 
the  book-entry  delivery  and  the  participant’s 
account  will  remain  short. 

■The  intervention  request  must  be  submitted  to 
DTC  no  later  than  twenty-five  days  after  the  original 
reclamation  request  was  made. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  DTC  will  notify 
the  Commission  of  any  written 
comments  received  by  DTC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  finr 
Cmnmission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
s^eguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible,  llie  Commission  believes 
that  DTC’s  short  position  reclamation 
procedures  are  consistent  with  DTC’s 
obligations  under  Section  17A(b)(3)(F) 
because  the  proposed  procedures 
should  help  DTC  assure  the 
safeguarding  of  securities  and  funds  by 
reducing  the  number  of  outstanding 
short  positions  at  DTC  created  either  by 
call  lotteries  rejected  deposits. 

Under  the  DTC’s  procedures, 
participants  are  obligated  to  cover  their 
short  positions  immediately.  As  an 
incentive  to  cover  a  short  position  as 
soon  as  possible  and  as  a  cushion  to 
protect  DTC  in  the  event  of  a  sharp  rise 
in  the  market  price  of  the  security,  DTC 
participants  are  assessed  a  daily  charge 
of  130%  of  the  market  value  of  each 
security  for  which  the  participant  has  a 
short  position  at  DTC.^^  With  this  rule 
change.  DTC  should  further  reduce  its 
risk  of  loss  by  allowing  DTC 
participants  to  recall  certain  deliveries 
which  have  resulted  in  short  positions 
which  should  further  reduce  the  total 
number  of  outstanding  short  positions. 
Thus,  the  proposal  is  consistent  with 
Section  17A(b)(3)(F)  of  the  Act  in  that 
it  should  help  DTC  to  reduce  its  risk  of 
loss  and  thereby  should  enhance  UTC’s 
ability  to  safeguard  securities  and  funds 
imder  its  control. 

Because  the  Commission  was 
concerned  that  the  proposed 
reclamation  procedures  could 
inadvertently  cause  broker-dealers  to 
create  possession  or  control  deficits, 

•“IS  U.S.C.  78q-l(bK3)(F)  (1988). 

Securities  Exchange  Act  Release  No.  26896 
Oune  5, 1989),  54  FR  25185  (File  No.  SR-DTC-89- 
07]  (order  approving  a  proposed  rule  change 
concerning  invitations  to  tender  to  cover  short 
positions). 

»15  U.S.C  78q-l(bX3)(F)  (1988). 

'^The  GMiunission  was  concerned  with  the 
proposal’s  impact  on  broker-dealers’  compliance 
with  Rule  15c3-3  under  the  /.ct  [17  CFR  240.15c3- 
3).  This  rule  requires  broker-dealers  to  obtain  and 
thereafter  to  maintain  physical  possession  or 
control  of  fully-paid  securities  and  excess  margin 
securities  carried  by  a  broker-dealer  the  account 


the  Commission  previously  approved 
the  proposed  rule  change  on  a 
temporary  basis  in  order  that  the 
reclamation  procedures  could  be 
carefully  monitored  before  they  were 
approv^  permanently.  The 
Commission  is  now  permanently 
approving  the  reclamation  proc^ures 
bemuse  during  the  temporary  approval 
period  the  Commission  has  not  received 
any  reports  of  possession  or  control 
deficit  problems  caused  by  the 
procedures. 

DTC  has  requested  that  the 
Commission  ^d  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
b^ause  the  Commission  has  noticed  the 
procedures  on  several  separate 
occasions  without  receiving  any 
comment  letters  and  because 
accelerated  approval  will  allow  DTC 
participants  to  continue  to  utilize  the 
procediues  without  any  disruption 
when  the  current  temporary  approval 
expires. 

rV.  Solicitation  of  Qnnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 

,  Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-95-21 
and  should  be  submitted  by  January  26, 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 

of  a  customer  [17  CFR  240.15c3-3(b)(l)l.  If  as  a 
result  of  a  recall  procedure,  DTC  reverses  the 
delivery  of  a  security  that  is  a  fully-paid  or  excess 
margin  security  at  the  receiving  broker-dealer 
participant,  the  participant  could  incur  a  deficit  in 
the  number  of  securities  that  should  be  under  its 
physical  possession  or  control. 


proposed  rule  change  (File  No.  SR- 
DTC-95— 21)  be,  and  hereby  is, 
permanently  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-166  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  8010-41-M 


[Release  No.  34-36656;  International  Series 
Release  No.  912;  File  No.  SR-ISCC-e5-06] 

Self-Regulatory  Organizations; 
International  S^urities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Global  Clearance  Network  Service 

December  29, 1995. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
December  2, 1995,  the  International 
Securities  Clearing  Corporation 
(“ISCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  m  below,  which  items 
have  prepared  primarily  by  ISCC.  On 
December  12, 1995,  and  on  December 
13, 1995,  ISCC  filed  amendments  to  its 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'The  proposed  rule  changed  is  to 
accommodate  an  additional  service 
provider.  Standard  Chartered  Bank  , 
(“SCB”)  in  ISCC’s  Global  Clearance 
Network  (“GCN”)  service. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

In  its  filing  with  the  Commission, 
ISCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ISCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 

*«  17  CFR  200.30-3(aKl2)  (1994). 

*  15  U.S.C.  78s(b)(l)  (1988) 

*  Letters  from  Julie  Beyers,  Associate  Counsel, 
ISCC,  to  Michele  Bianco,  Division  of  Market 
Regulation,  Commission  (Decen^r  12, 1995,  and 
December  13, 1995). 
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and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

ISCC’s  Rule  50  provides  that  ISCC 
may  establish  a  foreign  clearance, 
settlement,  and  custody  service  known 
as  the  GCN  in  conjimction  with  banks, 
trust  companies,  and  other  entities. 
Presently,  ISCC  has  established  GCN 
relationships  with  Citibank,  N.S., 
Standard  Bank  of  South  Afiica,  Westpac 
Custodian  Nominees  Limited  of 
Australia,  Westpac  Nominees-NZ 
Limited, ♦  and  S.C.  Indeval,  S.A.  de  C.V.® 
The  proposed  rule  change  is  to 
accommodate  SCB  as  an  additional  GCN 
service  provider. 

SCB  has  been  providing  securities 
clearance,  settlement,  and  custody 
services  in  the  Asia  Pacific  Region  for 
over  forty  years  and  has  had  a  banking 
presence  in  this  region  for  over  one 
himdred  and  forty  years.  The  value  of 
overall  assets  imder  SCB’s 
administration  is  approximately  US  $55 
billion.  It  is  presently  anticipated  that 
ISCC  members  will  be  offered  clearance, 
settlement,  and  custody  services  in  the 
Philippines,  South  Korea,  and  Taiwan 
throu^  a  division  of  SCB,  Standard 
Chartered  Equitor  Group  (“The  Equitor 
Group”).®  The  Equitor  Group  provides 
clearance  and  custody  services  in  fifteen 
markets  in  the  Asia-Pacific  Region.  The 
Equitor  Group  established  a  branch 
office  in  the  Philippines  in  1872,  which 
has  provided  local  custody  services 
since  1935  and  currently  has  US  $1.12 
billion  in  assets  under  custody.  The 
Equitor  Group  established  a  branch 
office  in  South  Korea  in  1984,  which 
has  provided  local  custody  services 
since  1991  and  crirrently  has  US  $1.47 
billion  in  assets  imder  custody.  The 
Equitor  Group  established  a  branch 
office  in  Taiwan  in  1985,  which  has 
provided  local  custody  services  since 
1992  and  currently  has  US  $810  million 
in  assets  under  custody.  In  the  future, 
ISCC  may  ofier  clearance,  settlement, 
and  custody  services  through  SCB  in 
other  countries,  including  Bangladesh, 
Hong  Kong  India,  Indonesia,  Japan, 
Malaysia,  Pakistan,  Shanghai, 


>  The  Commission  has  modified  parts  of  these 
statements. 

*  Securities  Exchange  Act  Release  Nos.  29841 
(October  18  1991)  56  FR  55960;  35392  (February  16, 
1995],  60  FR  10415;  and  36339  (October  5, 1995), 

60  FR  53447. 

>  The  Commission  is  currently  reviewing  ISCC’s 
proposed  link  with  Indeval,  S.A.  de  CV.  Securities 
Exchange  Act  Release  No.  36605  (December  20, 
1995],  60  FR  67004  [Notice  of  filing  of  proposed 
rule  change). 

■The  Equitor  (koup  is  not  a  separate  legal  entity. 


Shenzhen,  Singapore,  Sri  Lanka,  and 
Thailand,  SCB  has  represented  that 
acting  through  its  branches  it  meets  the 
requirements  under  Rule  17f-5  under 
the  Investment  Company  Act  of  1940  to 
be  an  eligible  foreign  custodian.^  In 
Malaysia,  SCB  operates  through  its 
wholly-owned  subsidiary.  Standard 
Charted  Bank  Malaysia  Berhad 
(“SCBM”).  SCB  has  received  a 
exemptive  order  under  Rule  17f-5  on 
behalf  of  SCBM.® 

SCB  and  ISCC  will  enter  into  an 
agreement  pursuant  to  which  SCB  will 
provide  access  to  clearance,  settlement, 
and  custody  services  to  GCN 
participants  that  quaUfy  to  be  customers 
of  SCB.  SCB  has  agreed  to  provide  the 
services  at  reduced  prices.  ISCC  will  not 
provide  any  volume  guarantees  to  SCB. 
ISCC  will  collect  fees  from  the 
participants  on  behfdf  of  SCB.®  The 
agreement  will  be  terminable  by  mutual 
agreement  of  the  parties  or  on  ninety 
days  prior  notice. 

The  proposed  change  will  facilitate 
and  centralize  the  processing  of 
international  transactions  at  a  beneficial 
cost  to  members  which  ultimately  will 
be  reflected  in  services  to  the  investing 
public.  Accordingly,  ISCC  believes  that 
these  changes  are  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulation  thereimder. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  ISCC  will  notify 
the  Commission  of  any  written 
comments  received  by  ISCC. 


'  Letters  from  Julie  Beyers,  Associate  Counsel, 
ISCC,  to  Michele  Bianco,  Division  of  Market 
Regulation,  Commission  (December  12, 1995  and 
December  13, 1995).  Pursuant  to  Rule  17f-5(c)(2), 
an  eligible  foreign  custodian  includes  a  banking 
institution  or  trust  company,  incorporated  or 
organized  under  the  laws  of  a  country  other  than 
the  United  States,  that  is  regulated  as  such  by  that 
country’s  government  or  an  agency  thereof  and  that 
has  sh^holders’  equity  in  excess  of  $200  million. 
17  CFR  270.17-5(c)(2)  (1994).  SCB  has  represented 
that  it  has  over  $200  Million  in  shareholders’ 
equity. 

■Investment  Company  Act  of  1940  Release  No. 
20019,  International  Series  Release  No.  628  (January 
14. 1994). 

■ISCC  is  not  responsible  for  fees  not  rendered  by 
participants. 


m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ffiat  are  filed  with  the 
Ckimmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
fkimmission  and  any  person,  other  than 
those  that  may  be  withheld  hum  the 
pubUc  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  cop)ring  at  the  principal 
office  of  ISCC.  All  submissions  should 
refer  to  the  file  number  SR-ISCC-95-06 
and  should  be  submitted  by  January  26, 
1996. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

FR  Doc.  96-167  Filed  1-4-96;  8:45  am] 
BIUINQ  CODE  8010-01-M 
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[fMMSe  No.  34-36669;  File  No.  SR-NYSE- 
95-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  bnmediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
the  Revision  of  Equity  T ransaction 
Charges 

December  29, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”).'  notice  is  hereby  given  that  on 
Deceml^r  29, 1995  the  New  York  Stock 
Exchange,  Inc.  ("NYSE”  or  "Exchange”) 


filed  with  the  Securities  and  Exchange 
Commission  ("Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  revised  fee  schedule  for 
equity  transaction  charges  to  be  elective 
for  January  1996  trading  would 


eliminate  the  exclusion  ciurrently  in 
place  that  precludes  orders  for 
competing  market  makers  from  the  no 
charge  provision  for  system  orders 
between  100  to  2099  shares.  However, 
member  organizations  must  report  such 
activity  to  the  Exchange  and  the 
Exchange  reserves  the  right  to  collect 
fees  due  on  such  trading  as  of  January 
2, 1996  in  the  event  that  the 
Commission  approves  the  collection  of 
such  fees  pursuant  to  File  No.  SR-95- 
47.2  The  text  of  the  proposed  rule 
change  is  set  forth  below  [new  text  is 
italicized;  deleted  text  is  bracketed]: 


Equity  transaction  charges 


Per  Share  Charge — per  tiunsaction: 

System  Orders  from  100 — 2,099  shares  ’  . 

Floor  Executed  Trades  and  System  Trades  greater  than  2,099  shares: 

First  5,000  shares  . . . 

5001  to  710,000  . - . 

Subsequent  shares . . . . 

Floor  Brokerage: 

Credit  on  Floor  Brokerage  Paid  Out  . 

Fee  Limitations: 

Equity  Commissions . 

Monthly  Fee  2 . . . 


j  1996 


No 

Charge. 

$0.00190. 

0.00010. 

No 

Charge. 

1.2%. 

P% 

400,000. 


’  [Not  inclusive  of  orders  of  a  member  or  member  organization  trading  as  an  agerrt  for  the  account  of  a  norvmember  competing  market  maker.} 
Member  organizations  must  report  to  the  Exchange  share  volume  of  a  member  or  member  organization  trading  as  an  agent  for  the  account  of  a 
noThmember  competing  market  maker  and  the  Excharrge  reserves  the  right  to  oo^lect  fees  due  on  such  trading  as  of  January  2,  1996  in  the 
event  that  the  SEC  approves  the  collection  of  such  fees  pursuant  to  File  No.  SR-NYSE~95-47.  Competing  Market  maker:  A  speciaiist  or  market- 
maker  registered  as  such  on  a  registered  stock  exchange  (other  than  the  NYSE),  or  a  market-maker  bidding  and  offering  over-the-countei,  in  a 
New  York  Stock  Exchange-traded  security. 

2  Monthly  Fee  Limitation  will  be  renx>ved  January  1, 1999  and  will  be  indexed  annually  to  average  daily  volume. 


n.  Self-Regulatory  Oi^anization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

la  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  change  is  to 
resjrond  to  the  needs  of  the  Exchange’s 
constituents  with  respect  to  overall 


'  15  U.S.C  788(bKl). 

2  Securities  Exchange  Act  Release  No.  36658 
(December  29, 1995). 


competitive  market  conditions  and 
customer  satisfaction. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
imder  Section  6(b)(4)  ^  that  the 
Exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members,  issuers  and  other  persons 
using  its  services. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  beUeves  the  proposed 
fee  change  will  not  impose  any  burden 
cn  competition  that  is  not  necessary  or 
appropriate  in  the  furtherance  of  the 
purposes  of  the  Act. 

C.  Seif-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 


3  15U.S.C  78f(bH4). 

*  15  U.S.C  788(b){3MA). 
»17CFR240.19b-4. 


regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  i9(b)(3)(A)  of  the  Act'*  and 
subparagraph  (e)  of  the  Rule  19b-4 
thereunder.  3 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 
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IV.  Solicitation  of  Qmunents 
Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commvmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vdt^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  New  York  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-95-46  emd  should  be 
submitted  by  January  26, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-171  Filed  1-4-96;  8:45  ami 
BILLING  CODE  801(M>1-M 


[Release  No.  36649;  File  No.  SR-NASD-9S- 
50] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Amending  the  Buy-in 
Procedures  in  Section  59  of  the 
Uniform  Practice  Code  to  Clarify  the 
Appropriate  Delivery  Deadlines  for 
Buy-in  Notices 

December  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b— 4  thereimder,^ 
on  November  15, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  proposed  rule  change  that  amends 
Section  59  of  the  Uniform  Practice  Code 
(“UPC”  or  “Code”)  to  revise  the  buy-in 
procedures  to  clarify  the  appropriate 
delivery  deadlines  for  buy-in  notices. 


6 17  CFR  200.3a-3(a)(12). 
*  15  U.S.C.  8  788(b)(1). 
»17CFR240.19b-4. 


Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  issued  by  Commission 
release  (Securities  Exchange  Act  Release 
No.  36496,  November  20, 1995)  and  by 
publication  in  the  Federal  Register  (60 
FR  58695,  November  28, 1995).®  No 
comment  letters  were  received.  The 
Commission  is  approving  the  proposed 
rule  change. 

1.  Background 

Under  Section  59  of  the  Code,  when 
the  seller  has  not  completed  a  contract 
of  sale  of  securities  by  delivering  the 
securities  called  for  in  the  contract  on 
settlement  day,  the  buyer  may  close  the 
contract  by  purchasing  the  subject 
securities  in  the  open  market  (“buying- 
in”).  When  secinities  are  bou^t-in  to 
complete  a  contract,  the  seller  is  liable 
for  any  difference  between  the  contract 
price  and  the  buy-in  price. 

Pursuant  to  subsection  59(a)  of  the 
Code,  a  buy-in  is  initiated  by  the  buyer 
delivering  a  notice  of  buy-in  to  the  seller 
at  his  office  not  later  than  12  noon,  the 
seller’s  time,  two  business  days 
preceding  the  execution  of  the  proposed 
buy-in.  Subsection  59(b)  provides  that 
the  notice  must  include  the  terms  of  the 
contract  to  be  closed  and  must  state  that 
rmless  delivery  is  effected  at  or  before 
a  certain  specified  time  not  earlier  than 
11:30  a.m.,  the  buyer’s  local  time,  the 
security  may  be  bought-in  for  the 
accormt  of  the  seller  (meaning  the  seller 
assumes  the  liability  for  the  market 
price  of  the  security  bought-in). 
Subsection  59(b)  also  provides  that  if 
the  originator  of  the  buy-in  notice  is  a 
participant  in  a  registered  secinities 
depository  and  the  seciuity  to  be 
bought-in  is  a  depository  eligible 
security,  the  buy-in  may  not  be  executed 
before  2:30  p.m..  Eastern  Time. 

The  NASD  has  identified  an 
inconsistency  in  subsection  59(b)  in  that 
the  provisions  permit  a  buy-in  notice  to 
specify  the  seller’s  delivery  deadline  at 
a  time  no  earlier  thm  11:30  a.m.,  the 
buyer’s  local  time,  yet  the  buy-in  may 
not  be  executed  before  2:30  p.m.. 

Eastern  Time.  If  the  seller  obtained 
securities  and  tendered  them  for 
delivery  after  the  notice  deadline  but 
before  the  buy-in  was  executed,  the 
provisions  of  the  rule  and  the  notice 
could  permit  the  buyer  to  refuse 
delivery  and  subject  the  seller  to  the  risk 
of  an  execution  at  a  price  higher  than 
the  original  contract  price.  To  resolve 


^  The  proposal  was  originally  filed  with  the 
Commission  on  October  26, 1995.  The  NASD 
subsequently  submitted  Amendment  No.  1  to  the 
filing.  Letter  from  Elliot  R.  Curzon,  Assistant 
General  Counsel,  NASD,  to  Karl  J.  Varner,  Over-the- 
Counter  Regulation,  Division  of  Market  Regulation, 
SEC,  dated  November  15, 1995. 


this  anomaly,  the  rule  change  amends 
subsection  59(b)  of  the  UPC  to  notify  the 
delivery  times  permitted  to  be  specified 
in  the  buy-in  notice. 

n.  The  Terms  of  Substance  of  the 
Proposed  Rule  Change 

The  rule  change  amends  Section  59  of 
the  UPC  to  modify  the  delivery  times 
permitted  to  be  specified  in  the  buy-in 
notice.  With  respect  to  buy-in  notices 
for  depository  eligible  securities  where 
the  originator  is  a  depository 
participant,  the  notice  may  not  specify 
a  delivery  time  earUer  than  3:00  p.m.. 
Eastern  Time. 

In  addition,  the  rule  change  amends 
UPC  subsection  59(b)(2),  wffich  permits 
the  recipient  of  a  buy-in  notice  to 
retransmit  the  notice  to  another  broker- 
dealer  from  whom  the  subject  securities 
are  due.  A  retransmitted  buy-in  notice 
must  be  delivered  to  the  recipient  not 
later  than  12  noon,  the  seller’s  local 
time,  on  the  business  day  preceding  the 
buy-in  date  and  the  specified  delivery 
time  in  the  original  notice. 

m.  Discussion 

The  Commission  believes  that  the  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act^  in  that 
the  rule  change  will  refine  the  buy-in 
provisions  of  the  code  to  recognize  new 
developments  in  the  clearance  and 
settlement  system.’  Furthermore,  the 
rule  change  will  facilitate  the  clearance 
and  settlement  of  securities  by 
eliminating  an  inconsistency  in 
subsection  59(b)  that  permitted  a  buy-in 
notice  to  specify  the  seller’s  delivery 
deadline  at  a  time  no  earlier  than  11:30 
a.m.,  the  buyer’s  local  time,  yet  the  buy- 
in  could  not  be  executed  before  2:30 
p.m..  Eastern  Time.  For  depository 
eligible  securities  where  the  originator 
is  a  depository  participant,  the  rule 
change  precludes  the  buy-in  notice  from 
requiring  the  seller  to  deliver  the 
securities  before  3:00  p.m.,  the  seller’s 
time.  The  provision  will  reduce  the  risk 
of  the  buyer  exposing  the  seller  to  an 
execution  at  a  price  higher  than  the 
original  contract  price.  However,  the 
rule  change  permits  broker-to-broker 
buy-ins  in  nondepository  eligible 
securities  that  specify  an  earUer  delivery 
time  (no  earlier  than  11:30  a.m.  local 
time). 

In  addition,  the  rule  change  amends 
UPC  subsection  59(b)(2)  to  require  the 
recipient  of  a  buy-in  notice  to  retransmit 


M5U.S.C.  §780-3. 

^The  NASD  noted  that  with  the  advent  of  same 
day  funds  settlement  (SDFS)  in  early  1996  and  the 
new  settlement  time  frames  associated  with  the 
Depository  Trust  Company’s  SDFS  System,  the 
appropriate  buy-in  execution  time  in  subsection 
59(b)  should  not  be  prior  to  3:00  P.M.  Eastern  Time. 
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the  notice  to  another  broker-dealer  from 
whom  the  securities  are  due  not  later 
than  12  noon,  the  seller’s  local  time,  on 
the  business  day  preceding  the  date  of 
execution  of  the  buy-in.  The  specified 
delivery  time  in  the  retransmitted  notice 
must  not  be  earlier  than  the  time 
specified  in  the  original  notice.  The  rule 
change  modifies  the  existing  language  to 
provide  the  seller  with  23  V2  hours  to 
deliver  the  securities  to  the  recipient 
that  retransmitted  the  buy-in  notice  and 
is  an  improvement  to  the  current 
procedures  that  arguably  p>ermit 
retransmittal  to  occur  at  the  end  of  the 
previous  business  day,  which  provided 
the  recipient  with  as  little  as  18V^  hours 
notice. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposedrrule  change  SR-NASE>-95-50 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  96-168  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  SOIO-OI-M 


[Release  No.  34-36657;  File  No.  SR-NASD- 
95-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  an  Extension  and 
Expaiiston  of  the  NASD’s  Equity 
Option  Position  Limit  Hedge 
Exemption  Pilot  Program 

Decera’nei  29, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Secxuities  .!2xcbaiige  Act  of  1934 
(“Act”),’  and  Rule  19b— 4  thereunder  ^ 
notice  is  hereby  given  that  on  November 
21, 1995,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”)  filed 
with  the  Securities  and  Exchange 
Coimnission  (“Conunission”)  the 
proposed  rule,  change  as  described  in 
Items  I  and  II  behw,  which.  Items  have 
been  prepared  by  lire  oelf-reguJalory 
organization.  The  NASD  has  reouested 
accelerated  approval  for  the  proposal. 
ITiis  order  approves  the  NASD’s 
proposal  on  an  accelerated  basis  and 
solicits  comments  fi-om  interested 
persons. 


>  15  U.S.C.  §  788(b)(1)  (1988). 
*  17  OTt  240.18b-4  (1994). 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  m.  Section  33(b)(3)(A)(5)  of  the 
NASD  Rules  of  Fair  Practice  to  extend, 
until  December  31, 1997,  the  NASD’s 
equity  option  position  limit  hedge 
exemption  pilot  program.  The  NASD  is 
also  proposing  to  expand  the  hedge 
exemption  pilot  program  to  permit  the 
establishment  of  hedged  positions  up  to 
three  times  the  applicable  basic  position 
limit. 

In  addition,  the  NASD  is  requesting 
that  the  Commission  find  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  Act, 
to  approve  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  l^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  February  9, 1990,  the  Commission 
approved  a  NASD  proposal  ^  to 
implement  a  two-year  pilot  program 
during  which  certain  fully  hedged 
equity  option  positions  would  be 
automatically  exempt  from  established 
position  *  and  exercise  limits,  s  On 


3  See  Securities  Exchange  Act  Release  No.  27697 
(February  9, 1990),  55  FR  5535  (February  15, 1990). 

-  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  (i.e.,  aggregating  long  calls  and  short 
puts  and  long  puts  and  short  calls)  that  .-.an  be  held 
or  written  by  an  investor  oi  group  of  investors 
acting  in  concert.  Article  HI,  Section  33(b)(3)(A)  of 
the  NASD  Rules  of  Fair  Practice  currently  provides 
that  equity  option  position  limits  are  4,500,  7,500, 
or  10,500  contracts,  depending  upon  the  trading 
volume  and  number  of  outstanding  shares  of  the 
underlying  stock.  In  addition,  the  NASD  has 
recently  submitted  to  the  Commission  a  rule 
proposal  that  would  add  a  20,000-contract  position 
limit  tier  and  a  25,000-contract  ptosition  limit  tier. 
See  File  No.  SR-NASD-95-55. 

^  Exercise  limits  restrict  the  number  of  options 
contracts  which  an  investor  or  group  of  investors 
acting  in  concert  can  exercise  within  Hve 
consecutive  business  days.  Under  NASD  Rules, 
exercise  limits  correspond  to  position  limits,  such 


March  18, 1994,  the  Commission 
extended  the  NASD’s  hedge  exemption 
pilot  program  through  December  31, 
1995.8 

'The  NASD’s  hedge  exemption 
provides  for  an  automatic  exemption 
firom  equity  option  position  limits  for 
accoimts  t^t  have  established  one  of 
the  four  most  commonly  used  hedged 
positions  ^  and  where  each  option 
contract  is  either  (i)  hedged  by  100 
shares  of  stock,  (ii)  hedged  by  securities 
that  are  readily  convertible  into,  or 
economically  equivalent  to,  such  stock,® 
or  (iii)  in  the  case  of  an  adjusted  options 
contract,  hedged  by  the  niunber  of 
shares  represented  by  the  adjusted 
contract. 

Under  the  NASD’s  current  hedge 
exemption,  the  largest  options  position 
(combining  hedged  and  unhedged 
positions)  that  may  be  established  may 
not  exceed  twice  the  basic  position  limit 
(i.e.,  9,000, 15,000,  or  21,000  contracts, 
respectively).  In  addition,  the  hedge 
exemption  does  not  change  the  exercise 
limits  contained  in  Article  III,  Section 
33(b)(4)  of  the  NASD  Rules  of  Fair 
Practice.  Therefore,  market  participants 
are  allowed  to  exercise,  dining  any  five 
consecutive  business  days,  the  same 
number  of  options  contracts  as  set  forth 
in  the  position  limit  for  that  option, 
including  those  options  positions  that 
are  hedged  [i.e.,  if  the  position  limit  for 
an  option  is  10,500  contracts  and  an 
investor  has  established  a  position  of 
21,000  contracts  (10,500  unhedged  and 
10.500  hedged),  the  investor  may 
exercise  all  21,000  contracts  during  five 
consecutive  business  days). 

The  NASD  is  cuurrently  proposing  two 
amendments  to  its  hedge  exemption 
pilot  program.  First,  the  NASD  is 


that  investors  in  options  classes  on  iiie  same  side 
of  the  market  are  allowed  to  exercise,  during  any 
five  comsecutive  business  days,  only  the  number  of 
options  contracts  set  forth  as  the  applicable  position 
limit  for  those  options  desses.  See  .\rticle  in, 
Section  33(b)(4)  of  the  NASD  Rules  of  Fair  Practice. 

B  See  Securities  Exchange  Act  Release  No.  33783 
(March  18, 1994),  59  FR  14229  (March  25, 1994). 

^The  four  exempted  hedge  positions  are;  (1)  Long 
stock  and  short  calls;  (2)  long  stock  and  long  puts; 
(3)  short  stock  and  long  calls;  and  (4)  ahori.  stock 
and  short  puts. 

^The  Commission  notes  that  the  NASD 
determines  on  a  case-by-case  basis  whether  an 
instrument  that  is  being  used  as  the  basis  for  the 
underlying  hedged  positions  is  readily  convertible 
into,  or  economically  equivalent  to,  the  security 
underlying  the  corresponding  option  position.  In 
this  regard,  the  NASD  generally  finds  that  an 
instrument  that  is  not  presently  convertible  into  a 
security,  but  which  will  be  at  a  future  date,  is  not 
a  “convertible”  security  for  purposes  of  the  hedge 
exemption.  In  addition,  the  N.ASD  notes  that  if  a 
convertible  security  used  to  hedge  an  option 
position  is  called  for  redemption  by  the  issuer,  the 
security  would  have  to  be  converted  into  the 
underlying  security  immediately  or  the 
corresponding  option  position  would  have  to  be 
reduc^  accordingly. 
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proposing  to  extend  the  pilot  program 
imtil  December  31, 1997.  Second,  the 
NASD  is  proposing  to  modify  the  hedge 
exemption  to  permit  the  establishment 
of  hedged  equity  option  positions  up  to 
three  times  the  apphcable  basic  position 
hmit  (i.e.,  13,500,  22,500,  or  31,500 
contracts).®  As  noted  above,  the  hedge 
exemption  rule  currently  permits  the 
estabUshment  of  hedged  equity  option 
positions  up  to  twice  the  applicable 
basic  position  limit. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.^®  Section  15A(b){6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

In  particular,  the  NASD  beheves  that 
the  proposed  expansion  of  the  equity 
option  position  limit  hedge  exemption 
pilot  program  is  warranted  for  the 
following  reasons.  First,  permitting 
market  participants,  particularly 
investors  with  sizeable  holdings, 
accounts,  or  assets,  to  establish  larger 
hedged  equity  option  positions  Avill 
afford  them  greater  flexibility  to  employ 
larger  options  positions  when  effecting 
their  hedging  strategies.  Second,  the 
higher  hedged  position  limit  exemption 
will  likely  facilitate  greater  activity  in 
exchange-listed  options  and 
conventional  equity  options,  thereby 
enhancing  Uquidity  in  the  markets  for 
exchange-traded  options,  conventional 
equity  options,  and  the  securities 
underlying  those  options.  Third,  by 
conforming  the  NASD’s  equity  option 
hedge  exemption  rule  to  the  hedge 
exemption  rules  in  place  at  the  options 
exchanges,  there  will  be  no  confusion 
by  market  participants  concerning 


®The  NASD  notes  that  if  File  No.  SR-NASD-95- 
55  is  approved  by  the  Commission,  market 
participants  could  establish  hedged  positions  of  up 
to  60,000  contracts  or  75,000  contracts, 
respectively,  in  those  securities  that  qualify  for  the 
20,000-contract  position  limit  tier  or  the  25,000- 
contract  position  limit  tier.  In  addition,  under  the 
OTC  Collar  Exemption,  market  participants  could 
establish  OTC  collars  where  each  “leg”  of  the  collar 
is  50,000  contracts,  in  the  case  of  a  security  eligible 
for  the  20,000-contract  position  limit,  or  62,500 
contracts,  in  the  case  of  a  security  eligible  for  the 
25,000-contract  position  limit. 

1015  U.S.C.  §  78f(b)(5)  (1988). 


applicable  position  and  exercise 
limits. 

In  addition,  the  NASD  believes  that 
the  proposed  expansion  of  the  equity 
option  position  limit  hedge  exemption 
will  not  compromise  the  integrity  of  the 
options  markets  or  jeopardize  the 
stability  of  the  securities  markets 
imderlying  exchange-traded  equity 
options  or  conventional  equity  options. 
As  options  positions  estabhshed 
pursuant  to  the  hedge  exemption  pilot 
program  will  continue  to  be  hedged  on 
a  one-for-one  basis  with  the  imderlying 
stock,  the  NASD  does  not  believe  that 
the  proposed  expansion  of  the  hedge 
exemption  pilot  program  will  have  an 
adverse  impact  on  the  market.  In  this 
regard,  the  NASD  notes  that  the  higher 
position  limits  currently  available  by 
virtue  of  the  NASD’s  hedge  exemption 
pilot  program  have  not  resulted  in 
disruptions  of  the  luiderlying  stock 
market.  Moreover,  the  NASD  will 
continue  to  monitor  the  use  of  the 
position  limit  hedge  exemption  to 
ensure  that  NASD  members  comply 
with  the  requirements  of  the  exemption, 
as  well  as  to  monitor  the  exemption’s 
effect,  if  any,  on  the  market.^^ 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 


'•See  Securities  Exchange  Act  Release  Nos. 

36371  (October  13, 1995),  60  FR  54269  (October  20, 
1995)  (order  approving  File  No.  SR-CBOE-95— 42); 
and  36409  (October  23, 1995),  60  FR  55399  (October 
31, 1995)  (order  approving  File  Nos.  SR-NYSE-95- 
31,  SR-PSE-95-25,  SR-Amex-95-42,  and  SR- 
Phlx-95-71). 

'^In  addition,  should  the  NASD  seek  permanent 
approval  of  its  hedge  exemption  pilot  program,  the 
NASD  is  aware  of  and  will  comply  with  the 
Commission’s  request  for  a  request  on  the  operation 
of  the  program. 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  l^tween  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-95- 
56  and  should  be  submitted  by  January 
26, 1996. 

rv.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  securities 
association,  and,  in  particular,  with  the 
requirements  of  Section  15A(b)(6). 
Specifically,  the  Commission  beheves 
that  the  proposed  extension  and 
expansion  of  the  NASD’s  equity  option 
position  limit  hedge  exemption  pilot 
program  wih  accommodate  the  needs  of 
investors  and  market  participants  while 
at  the  same  time  furthering  investor 
protection  and  the  puhhc  interest. 

'The  Commission  also  beheves  that  the 
proposed  rule  change  will  increase  the 
potential  depth  and  hquidity  of  the 
equity  options  market  as  well  as  the 
underlying  cash  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  the  imderlying  securities. 

In  addition,  to  the  extent  the  potential 
for  manipulation  does  increase  due  to 
the  expanded  hedge  exemption,  the 
Commission  believes  that  the  NASD’s 
surveillance  programs  will  be  adequate 
to  detect  as  well  as  to  deter  attempted 
manipulative  activity.  Moreover,  the 
Commission  will  continue  to  monitor 
the  NASD’s  surveillance  programs  to 
ensure  that  problems  do  not  arise. 

The  Commission  finds  good  cause  to 
approve  the  proposed  rule  changes  prior 
to  the  thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  by 
accelerating  the  approval  of  the  NASD’s 
rule  proposal,  the  Commission  is 
conforming  the  NASD’s  equity  option 
hedge  exemption  to  identical  proposals 
that  were  recently  approved  for  the 
options  exchanges  by  the 
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Commission.  Accelerated  approval  of 
the  proposed  rule  change  will  thereby 
provide  for  the  desired  imiformity  of 
equity  option  hedge  exemptions  within 
the  exchange  traded  options  market. 

Any  other  course  of  action  could  lead  to 
unnecessary  investor  confusion.  In 
addition,  the  Chicago  Board  Options 
Exchange,  Inc.’s  (“CBOE”)  proposal  was 
noticed  for  the  entire  twenty-one  day 
comment  period  and  generated  no 
negative  responses.^^  Lastly,  accelerated 
approval  of  the  rule  proposal  will  allow 
the  NASD’s  hedge  exemption  pilot 
program  to  continue  on  an 
uninterrupted  basis.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  bais. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  (File  No.  SR- 
BASI>-85-56)  is  hereby  approved  on  an 
accelerated  basis,  and,  accordingly,  the 
hedge  exemption  pilot  program  as 
expanded  herein  is  extended  imtil 
Deramber  31, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*® 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  96-169  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  801(M>1-M 


[Release  No.  34-36658;  File  No.  SR-NYSE- 
95-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  the  Exclusion  of  Certain 
Orders  From  Trading  at  No  Charge 

December  29, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
December  29, 1995,  the  New  York  Stock 
Exchange,  Inc.  (“NYSE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Ckmimission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
chaqge  from  interested  persons. 


See  supra  note  11. 

“  15  U.S.C.  §  788(b)(2)  (1988). 
*•17  CFR  200.30-3(a)(12)  (1994). 
*  15  U.S.C.  788(b)(1). 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  that,  effective 
January  2, 1996,  certain  orders  be 
excluded  from  the  specified  system 
orders  between  100  and  2,099  shares 
that  are  eligible  to  be  traded  at  no  charge 
as  set  forth  in  companion  filing  (SR- 
NYSE-95— 46).2  The  ineligible  orders  to 
be  excluded  are  those  wi^  the 
following  descriptions: 

An  order  of  a  member  or  member 
organization  trading  as  agent  for  the  account 
of  a  non-member  competing  market  maker. 
Competing  Market  Maker:  a  specialist  or 
market  m^er  registered  as  such  on  a 
registered  stock  exchange  (other  than  the 
NYSE),  or  a  market  maker  bidding  and 
offering  over-the-counter,  in  a  New  York 
Stock  ^change-traded  security. 

n.  Self-Regulatory  Oi^ganization’s 
Statement  of  the  Puqiose  of,  and 
Statutory.  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  _ 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summcuies,  set  forth  in 
sections  A.,  B.,  and  C.  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  seek 
approval  to  exclude  specific  orders 
defined  in  Item  I.  above  from  those 
eligible  system  orders  to  be  traded  at  no 
charge. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
imder  Section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 


*  Securitie8  Exchange  Act  Release  No.  36659 
(December  29, 1995).  The  Commission  notes  that 
pursuant  to  File  No.  SR-95— 46,  the  NYSE  revised 
its  equity  transaction  charges,  effective  January  2, 
1996,  to  eliminate  the  exclusion  currently  in  place 
that  precludes  orders  for  competing  market  makers 
horn  the  no  charge  provision  for  system  orders 
between  100  to  2099  shares.  This  revision  had  the 
effect  of  removing  all  NYSE  equity  transaction 
charges  on  competing  market  maker  system  orders 
between  100  to  2099  shares.  If  approved,  the 
NYSE’s  current  Rling  (SR-NYS^95— 47)  would 
reimpose  a  charge  of  $0.00190  on  such  share 
volume,  retroactive  to  January  2, 1996. 


Other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  this 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 
The  proposed  fee  change  is  structured  to 
maintain  the  current  relationship 
between  member  proprietary  and  non¬ 
member  market  maker  activities  in 
Exchange-listed  securities.  In  this 
regard,  the  Exchange  is  not  seeking  to 
give  additional  encouragement  to 
members  to  send  to  the  Exchange 
proprietary  orders  of  competing  market 
makers,  which  the  Exchange  believes 
would  inappropriately  promote  the 
direct  competitive  activities  of  non¬ 
member  market  meikers. 

C,  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties.  ^ 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  by  order  approve  the  proposed  rule 

change,  or 

(B)  institute  proceedings  to  determine 

whether  the  proposed  rule  change 

should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


•  The  Commission  notes  that  the  equity 
transaction  charge  of  $0.00190  that  this  Gling  would 
impose  upon  competing  market  maker  system  share 
volume  on  orders  between  100  to  2099  shares  was 
first  introduced  by  the  NYSE  pursuant  to  File  No. 
SR-NYSE-95-38,  which  was  noticed  for  comment 
in  Securities  Exchange  Act  Release  No.  36465 
(November  8, 1995)  60  FR  57473.  The  Conunission 
received  three  comment  letters  in  connection  with 
that  filing.  These  letters  are  available  in  File  No. 
SR-NYSE-95-38. 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 


NYSE.  All  submissions  should  refer  to 
the  File  Number  SR-NYSEl-95-47  and 
should  be  submitted  by  February  20, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  96-170  Filed  1-4-96:  8:45  am) 
BILLING  CODE  8010-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
January  10, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Boeird  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  df  its  routine 
nature,  no  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  modifications  to  the  Fedwire 
third-party  access  policy  regarding  foreign 
8er\’ice  provider  arrangements. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda:  MLEASE  NOTE  THAT 
NO  DISCUSSION  ITEMS  ARE  SCHEDULED 
FOR  THIS  MEETING. 


Note:  If  the  items  are  moved  frxim  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board’s  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (200)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  January  3, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-196  Filed  1-3-96;  11:43  am] 
HLUNQ  CODE  6210-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  Approximately  10:15 
a.m.,  Wednesday,  January  10, 1996, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Boaud  Building,  C  Street 


Federal  Register 
Vol.  61,  No.  4 
Friday,  January  5,  1996 


entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  prepaid  software 
and  service  agreements  within  the  Federal 
Reserve  System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  3, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-197  Filed  1-3-96;  11:43  am) 
BILUNQ  CODE  821(M>1-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  990 

[950718181-5276-02] 

RIN  0648-AE13 

Natural  Resource  Damage 
Assessments 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

summary:  Section  1006(e)(1)  of  the  Oil 
Pollution  Act  of  1990  requires  the 
President,  acting  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  to  promulgate  regulations 
for  the  assessment  of  natiu^l  resource 
damages  resulting  from  a  discharge  or 
substantial  threat  of  a  discharge  of  oil. 
This  final  rule  is  for  the  use  of 
authorized  federal,  state,  Indian  tribe, 
and  foreign  officials,  referred  to  as 
“trustees.”  Natural  resource  damage 
assessments  are  not  identical  to 
response  or  remedial  actions  addressed 
by  the  larger  statutory  scheme  of  the  Oil 
Pollution  Act  of  1990.  Assessments  are 
not  intended  to  replace  response 
actions,  which  have  as  their  primary 
purpose  the  protection  of  human  health, 
but  to  supplement  them,  by  providing  a 
process  for  restoring  natural  resources 
and  services  injured  as  a  result  of  an 
incident  involving  oil. 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  is  February  5, 1996. 
ADDRESSES:  Linda  Burlington  or  Eli 
Reinharz,  do  NOAA/GCNR,  1315  East- 
West  Highway,  SSMC  #3,  Room  15132, 
Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Bmiington  (telephone  (301)  713- 
1217)  or  Eli  Reinharz  (telephone  (301) 
713-3038,  ext.  193),  Office  of  General 
Counsel  Natural  Resources,  FAX  (301) 
713-1229. 

SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OP A),  33  U.S.C. 
2701  et  seq.,  provides  for  the  prevention 
of,  liability  for,  removal  of,  and 
compensation  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
(hereinafter  referred  to  as  “incident”) 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Economic  Zone.  Section 
1006(b)  of  OPA  (33  U.S.C.  2706(b)) 
provides  for  the  designation  of  federal, 
state,  Indian  tribe,  and  foreign  natural 
resource  trustees  to  determine  if  injury 
to,  destruction  of,  loss  of,  or  loss  of  use 
of  natural  resources  and  services  has 


resulted  horn  an  incident,  assess  natural 
resource  damages  for  those  injuries, 
present  a  claim  for  damages  (including 
the  reasonable  costs  of  assessing 
damages),  recover  damages,  and  develop 
and  implement  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of  the 
injured  natural  resources  and  services 
under  their  trusteeship.  Section 
1006(e)(1)  of  OPA  (33  U.S.C.  2706(e)(1)) 
requires  the  President,  acting  through 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  to  promulgate 
regulations  for  the  assessment  of  natural 
resource  damages  resulting  from 
incidents. 

Background 

Prior  to  issuing  this  final  rule,  NOAA 
published  eleven  Federal  Register 
Notices  requesting  information  and 
comments  on  approaches  to  developing 
natural  resource  damage  assessment 
procedures.  55  FR  53478  (December  28, 
1990),  56  FR  8307  (February  28, 1991), 
57  FR  8964  (March  13, 1992),  57  FR 
14524  (April  21,  1992),  57  FR  23067 
(June  1, 1992),  57  FR  44347  (September 
25,  1992),  57  FR  56292  (November  27, 
1992),  58  FR  4601  (January  15, 1993),  59 
FR  1061  (January  7, 1994),  60  FR  39804 
(August  3, 1995),  and  60  FR  43574 
(August  22, 1995).  NOAA  conducted  a 
public  meeting  on  March  20, 1991,  and 
held  four  regional  workshops  during 
1991  in  Rockville,  Maryland;  Houston, 
Texas:  San  Francisco,  California;  and 
Chicago,  Illinois,  to  learn  of  regional  • 
concerns  in  assessing  injury  and 
restoration  for  coastal  and  inland 
waters.  One  workshop  held  in 
Alexandria,  Virginia,  in  November  1991, 
provided  a  forum  for  early  discussions 
of  various  economic  issues  likely  to  be 
raised  during  the  rulemaking  process.  In 
addition,  on  August  12, 1992,  NOAA 
held  a  public  hearing  on  the>  issue  of 
whether  constructed  market 
methodologies,  including  contingent 
valuation,  (CV),  can  be  used  to  calculate 
reliably  passive  use  values  for  natural 
resources,  and  if  so,  under  what 
circumstances  euid  imder  what 
guidance.  On  January  15, 1993,  NOAA 
published  in  ffill  the  report  of  a  panel 
commissioned  to  evaluate  the  reliability 
ofCV.  58  FR  4601. 

NOAA  published  the  proposed  OPA 
rule  on  January  7, 1994  (59  FR  1061). 
The  proposed  rule  contained  a 
statement  requesting  specific 
consideration  of  certain  issues. 
Immediately  after  publishing  the 
proposed  rule,  NOAA  held  six  regional 
meetings  in  January  and  February  of 
1994.  A  seventh  workshop  was  held  in 
March  1994  in  Washington,  D.C.  NOAA 
then  published  an  informational  notice 


to  summarize  the  concerns  raised  in 
these  workshops  on  June  22, 1994  (59 
FR  32148). 

Based  upon  comments  received  in 
response  to  the  proposed  rule  and 
regional  meetings,  NOAA  reproposed 
the  rule  on  August  3, 1995  (60  FR 
39804).  Immediately  after  publishing 
the  proposed  rule,  NOAA  held  two 
conferences  in  August  and  September  of 
1995  to  discuss  the  1995  proposed  rule. 

This  final  rule  draws  from  the  public 
issue-discussion  process  and  comments 
received  to  provide  a  natural  resource 
damage  assessment  process  intended  to 
meet  OPA’s  goal  of  expeditious,  cost- 
effective,  and  feasible  restoration  of 
natural  resources  and  services  injured 
by  incidents  involving  oil. 

This  preamble  is  organized  as  follows: 
the  Introduction  gives  an  overview  of 
the  rule  and  is  followed  by  a  discussion 
of  each  of  the  subparts  of  the  rule. 
Subpeirt  A  provides  a  general 
introduction,  subpart  B  describes  trustee 
authorities,  subpart  C  gives  definitions 
pertinent  to  this  rule,  subpart  D 
describes  the  Preassessment  Phase, 
subpart  E  describes  the  Restoration 
Pieinning  Phase,  and  subpart  F  describes 
the  Restoration  Implementation  Phase. 
Finally,  the  preamble  provides  a  general 
summary  of  and  responses  to  the 
comments  on  the  proposed  rule. 

INTRODUCTION 

I.  Goal  of  OPA:  Focus  on  Restoration 

The  goal  of  the  Oil  Pollution  Act  of 
1990  (OPA)  is  to  make  the  environment 
and  public  whole  for  injuries  to  natural 
resources  and  natural  resource  services 
resulting  from  an  incident  involving  a 
discharge  or  substantial  threat  of  a 
discharge  of  oil  (incident).  This  goal  is 
achieved  through  returning  injured 
natural  resources  and  services  to 
baseline  and  compensating  for  interim 
losses  of  such  natural  resources  and 
services  through  the  restoration, 
rehabilitation,  replacement  or 
acquisition  of  equivalent  natural 
resources  and/or  services.  The  purpose 
of  this  rule  is  to  provide  a  fi’amework  for 
conducting  sound  natural  resource 
damage  assessments  that  achieve 
restoration  under  OPA. 

Under  the  rule,  restoration  plans 
developed  with  input  from  the  public 
and  responsible  parties  form  the  basis  of 
a  claim  for  natural  resource  damages. 
Final  restoration  plans  are  presented  to 
responsible  parties  for  funding.  In 
addition,  the  rule  allows  responsible 
parties  to  implement  trustee-approved 
and  monitor^  restoration  plans. 
Because  assessments  will  conducted 
in.  the  open,  and  responsible  parties  and 
the  public  will  have  opportunities  to  be 
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involved  in  the  planning  process,  it  is 
expected  that  restoration  will  be 
achieved  more  quickly,  transaction  costs 
will  decrease,  and  litigation  will  be 
avoided. 

NOAA  believes  that  an  assessment 
that  focuses  on  evaluating  injuries 
relevant  to  feasible  restoration 
alternatives  and  soliciting  public  input 
in  restoration  planning  will  accomplish 
three  major  goals:  validating  trustee 
determinations  regarding  those  actions 
that  will  make  the  environment  and 
public  whole;  ensiiring  that  appropriate 
assessment  procediu^s  for  determining 
restoration  actions  for  a  given  incident 
are  followed;  and  reducing  transaction 
costs.  The  rule  provides  for  the  use  of 
a  remge  of  appropriate  and  cost-effective 
procedures  for  an  assessment. 

Procedures  to  be  used  within  the  rule 
must  meet  certain  standeirds:  they  must 
be  capable  of  providing  information  of 
use  in  determining  the  type  and  scale  of 
restoration  appropriate  for  a  particular 
injury;  the  additional  cost  of  a  more 
complex  procedure  must  be  reasonably 
related  to  the  expected  increase  in  the 
quality  and/or  quantity  of  information 
provided  by  the  more  complex 
procedure;  and  they  must  be  reliable 
and  valid  for  the  particular  incident. 
Trustees  must  select  the  most  cost- 
effective  of  two  or  more  equally 
appropriate  assessment  procedures. 

Restoration  planning  %  federal 
trustee  agencies  is  subject  to  the 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  (42 
U.S.C.  4321  et  seq.),  except  when  a 
categorical  exclusion  or  other  exception 
to  NEPA  applies.  The  process  identified 
in  the  rule  mirrors  the  decisionmaking 
process  embodied  in  NEPA,  without 
requiring  significantly  different  steps  or 
products  than  those  envisioned  in  OPA. 
Recognizing  that  NEPA  compliance 
requirements  will  vary  among  federal 
agencies,  and  that  state  trustees  may  not 
be  subject  to  NEPA,  the  rule  describes 
the  general  processes  and  products 
required  under  NEPA,  and  provides 
guidance  for  integrating  NEPA 
compliance  into  ^e  assessment. 

Finally,  NOAA  has  developed 
guidance  documents  on  various  aspects 
of  the  assessment.  These  guidance 
documents  are  available  in  draft  on: 
preassessment,  injury  assessment, 
restoration,  compensation  formulas,  and 
NEPA  compliance  (citations  for  the 
dociunents  are  included  in  the 
Bibliography  at  the  end  of  this 
preamble).  These  draft  documents  are 
available  from  the  address  at  the  front 
of  this  preamble.  The  guidance 
documents  are  being  prepared  in 
conjunction  with  this  rulemaking  to 
provide  additional  technical 


information  to  those  performing 
assessments  vmder  OPA  and  other 
interested  members  of  the  public.  These 
documents  will  not  constitute 
regulatory  guidance,  nor  will  they  have 
to  be  followed  for  an  assessment  to  be 
conducted  in  accordance  with  this  rule. 
The  dociunents,  in  their  final  form,  will 
be  made  available  through  a  public 
information  distribution  service,  and 
will  be  annoimced  in  a  future  Federal 
Register  notice. 

II.  Overview  of  the  Restoration 
Planning  Process  Under  the  Rule 

The  natural  resource  damage 
assessment  process  in  the  rule  includes 
three  phases  as  outlined  below:  (1) 
Preassessment;  (2)  restoration  planning; 
and  (3)  restoration  implementation. 

Preassessment  Phase 

When  notified  by  response  agencies  of 
an  incident  involving  oil,  trustees  must 
first  determine  threshold  criteria  that 
provide  their  authority  to  begin  the 
natural  resource  damage  assessment, 
such  as  appUcahility  of  OPA  and  risks 
to  natural  resources  under  their 
trusteeship.  Based  on  early  available 
information,  trustees  make  a 
preliminary  determination  whether 
natural  resources  or  services  have  been 
injured.  Through  coordination  with 
response  agencies,  trustees  next 
determine  whether  response  actions 
will  eliminate  the  threat  of  ongoing 
injury.  If  injuries  are  expected  to 
continue,  and  feasible  restoration 
alternatives  exist  to  address  such 
injuries,  trustees  may  proceed  with  the 
assessment. 

Restoration  Planning  Phase 

The  purpose  of  the  Restoration 
Planning  Phase  is  to  evaluate  potential 
injuries  to  natural  resources  and 
services,  and  use  that  information  to 
determine  the  need  for  and  scale  of 
restoration  actions.  The  Restoration 
Planning  Phase  provides  the  link 
between  injury  and  restoration.  Tbe 
Restoration  Planning  Phase  has  two 
basic  components:  injury  assessment 
and  restoration  selection. 

Injury  Assessment 

The  goal  of  injury  assessment  is  to 
determine  the  nature  and  extent  of 
injuries  to  natural  resources  and 
services,  thus  providing  a  technical 
basis  for  evaluating  the  need  for,  type  of, 
and  scale  of  restoration  actions.  Under 
the  rule,  injury  is  defined  as  an 
observable  or  measurable  adverse 
change  in  a  natural  resource  or 
impairment  of  a  natural  resource 
service.  Trustees  must  determine  that 
there  is:  (1)  Exposure,  a  pathway,  and  an 


adverse  change  to  a  natural  resource  or 
service  as  a  result  of  an  actual  discharge; 
or  (2)  an  injury  to  a  natural  resoiuce  or 
impairment  of  a  natural  resource  service 
as  a  result  of  response  actions  or  a 
substantial  threat  of  a  discharge. 

Trustees  must  also  quantify  the  degree, 
and  spatial  and  temporal  extent  of 
injuries.  Injuries  are  quantified  by 
comparing  the  condition  of  the  injured 
natural  resources  or  services  to  baseline, 
where  necessary. 

Restoration  Selection 

Once  injury  assessment  is  complete, 
trustees  must  develop  a  plan  for 
restoring  the  injured  natural  resources 
and  services.  Under  the  rule,  trustees 
must  identify  a  reasonable  range  of 
restoration  alternatives,  evaluate  and 
select  the  preferred  altemative(s),  and 
develop  a  Draft  and  Final  Restoration 
Plan,  that  considers  public  comments. 
Acceptable  restoration  actions  include 
any  of  the  actions  authorized  under 
OPA  (restoration,  rehabihtation, 
replacement,  or  acquisition  of  the 
equivalent),  or  some  combination  of 
those  actions. 

Restoration  actions  under  the  rule  are 
either  primary  or  compensatory.  Each 
restoration  alternative  considered  will 
contain  primary  and/or  compensatory 
restoration  actions  that  address  one  or 
more  specific  injuries  associated  with 
the  incident.  Primary  restoration  refers 
to  actions  taken  to  retirni  the  injured 
natural  resources  and  services  to 
baseline  on  an  accelerated  time  frame. 
Natural  recovery  also  must  be 
considered  under  primary  restoration, 
in  which  no  human  intervention  is 
taken  to  directly  restore  injured  natural 
resources  and/or  services  to  baseUne. 
Alternative  primary  restoration  actions 
can  range  ft’om  natural  recovery,  to 
actions  that  prevent  interference  with 
natiual  recovery,  to  more  intensive 
actions  expected  to  return  injured 
natural  resources  and  services  to 
baseline  faster  or  with  greater  certainty 
than  natural  recovery. 

Compensatory  restoration  includes 
actions  to  compensate  for  interim  losses 
of  natural  resources  and/or  services 
pending  recovery.  The  type  and  scale  of 
compensatory  restoration  may  depend 
on  the  nature  of  the  primary  restoration 
action,  and  the  level  and  rate  of 
recovery  of  the  injured  natural  resources 
and/or  services  given  the  primary 
restoration  action. 

When  identifying  the  compensatory 
restoration  components  of  the 
restoration  alternatives,  trustees  must 
first  consider  compensatory  restoration 
actions  that  provide  services  of  the  same 
type  and  quality,  and  of  comparable 
value  as  those  lost.  If  compensatory 
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actions  of  the  same  type  and  quality  and 
comparable  value  cannot  provide  a 
reasonable  range  of  alternatives,  trustees 
may  consider  other  compensatory 
restoration  actions  among  the 
alternatives,  so  long  as  the  actions,  in 
the  judgment  of  the  trustees,  will 
provide  services  of  at  least  comparable 
type  and  quality  as  those  lost. 

To  ensure  that  a  restoration  action 
appropriately  addresses  the  injiuies 
resulting  from  an  incident,  trustees  must 
scale  the  action.  The  approaches  that 
may  be  used  to  determine  the 
appropriate  scale  of  a  restoration  action 
include  the  resource-to-resource  or 
service-to-service  approach,  and  the 
valuation  approach.  The  possible  use  of 
contingent  valuation  (CV)  and  other 
stated-preference  methods  of  valuation 
to  determine  what  scale  of 
compensatory  restoration  provides  an 
equivalent  value  to  the  lost  services 
avoids  many  problems  identified  by 
commenters  regarding  the  use  of  CV  to 
calculate  a  dolleu'  value  for  the  damages 
as  included  in  the  1994  proposal. 

Under  the  resource-to-resource  or 
service-to-service  approach  to  scaling, 
trustees  determine  the  appropriate 
quantity  of  replacement  natural 
resources  and/or  services  to  compensate 
for  the  amount  of  injured  natural 
resources  or  services.  Trustees  must 
consider  using  the  resource-to-resource 
or  service-to-service  approach  for 
actions  that  provide  natural  resources 
and/or  services  of  the  same  type, 
quality,  and  value  tis  those  lost. 

In  situations  where  trustees  must 
consider  actions  that  provide  natural 
resources  and/w  services  that  are  of  a 
different  type,  quality,  or  value  than  the 
injured  natural  resoiunes  and/or 
services,  or  where  use  of  resource-to- 
resource  or  service-to-service  scaUng  is 
inappropriate,  trustees  may  use  the 
valuation  approach  to  scaling.  To 
evaluate  actions  that  provide  services  of 
a  different  type  or  quahty,  trustees  need 
a  common  measure  to  compare  services 
lost  and  services  provided,  such  as  the 
value  jjer  unit  of  service.  Trustees  first 
calculate  the  value  of  the  lost  services 
and  then  determine  the  value  gained 
from  different  scales  of  the  restoration 
action.  Trustees  then  select  the  scale  of 
the  restoration  action  \mder 
consideration  that  would  provide  value 
equal  to  the  value  lost.  Responsible 
parties  are  liable  for  the  cost  of 
implementing  the  restoration  action  that 
would  generate  the  equivalent  value, 
not  for  the  calculated  interim  loss  in 
value. 

Selection  of  a  Preferred  Alternative 
The  identified  restoration  alternatives 
are  evaluated  based  on  a  number  of 


factors  that  include:  (i)  cost  to  carry  out 
the  alternative;  (ii)  extent  to  which  each 
alternative  is  expected  to  meet  the 
trustees’  goals  and  objectives  in 
returning  the  injured  natural  resources 
and  services  to  baseline  and/or 
compensate  for  interim  losses;  (iii) 
likelihood  of  success  of  each  alternative; 

(iv)  extent  to  which  each  alternative  will 
prevent  future  injury  as  a  result  of  the 
incident,  and  avoid  collateral  injury  as 

a  result  of  implementing  the  alternative; 

(v)  extent  to  which  each  alternative 
benefits  more  than  one  natural  resource 
and/or  service;  and  (vi)  effect  of  each 
alternative  on  public  health  and  safety. 
Trustees  must  select  the  most  cost- 
effective  of  two  or  more  equally 
preferable  alternatives. 

A  Draft  Restoration  Plan  will  be  made 
available  for  review  and  comment  by 
the  public,  including  appropriate 
members  of  the  scientific  community 
where  possible.  Public  review  and 
conunent  of  the  plan  will  depend  on  the 
natiue  of  the  incident,  and  any 
appUcable  federal  trustee  NEPA 
requirements.  The  Draft  Restoration 
Plan  will  describe  the  trustees’ 
preassessment  activities,  as  well  as 
injury  assessment  activities  and  results, 
evaluate  restoration  alternatives,  and 
identify  the  preferred  restoration 
altemative(s).  After  reviewing  public 
comments  on  the  Draft  Restoration  Plan, 
trustees  must  develop  a  Final 
Restoration  Plan.  'The  Final  Restoration 
Plan  will  become  the  basis  of  claims  for 
damages. 

Restoration  Implementation  Phase 

The  Final  Restoration  Plan  is 
presented  to  responsible  parties  to 
implement  or  to  fund  the  trustees’  costs 
of  implementing  the  plan,  thus 
providing  the  opportunity  for  settlement 
of  damages  claims  without  litigation. 
Should  responsible  parties  decline  to 
settle  a  claim,  OPA  authorizes  trustees 
to  bring  a  civil  action  for  damages  in 
federal  court  or  seek  an  appropriation 
from  the  Oil  Spill  Liability  Trust  Fund 
for  such  damages. 

DISCUSSION 
Subpart  A — Introduction 
/.  Purpose 

The  goal  of  the  Oil  Pollution  Act  of 
1990  (OPA),  33  U.S.C.  2701  et  seq.,  is 
to  make  the  environment  and  public 
whole  for  injuries  to  natvunl  resources 
and  services  resulting  from  an  incident 
involving  a  discharge  or  substantial 
threat  of  a  discharge  of  oil  (incident). 
This  goal  is  achieved  through  returning 
the  injured  natural  resources  and 
services  to  basefine  and  through 
compensation  for  interim  losses  of  those 


natural  resources  and  services  fitim  the 
date  of  the  incident  until  recovery. 

The  purpose  of  this  rule  is  to  promote 
expeditious  and  cost-effective 
restoration  of  natural  resources  and 
services  injured  as  a  result  of  an 
incident.  To  fulfill  this  purpose,  the  rule 
provides  a  natural  resource  damage 
assessment  process  for  developing  a 
plan  for  restoration  of  the  injured 
natural  resources  and  services  and 
pursuing  implementation  or  funding  of 
the  plan  by  responsible  parties.  The  rule 
also  provides  an  administrative  process 
for  involving  interested  parties  in  the 
assessment,  a  range  of  assessment 
procedures  for  identifying  and 
evaluating  injuries  to  natural  resources 
and  services,  and  a  means  for  selecting 
appropriate  restoration  actions  fi'om  a 
reasonable  range  of  alternatives. 

II.  Scope 

This  rule  may  be  used  by  designated 
federal,  state,  tribal,  and  foreign  natural 
resource  trustees  to  determine 
appropriate  actions  to  restore  natural 
resources  and/or  services  injured  by  a 
discharge,  or  substantial  threat  of  a 
discharge,  of  oil  into  or  upon  navigable 
waters  or  adjoining  shorelines  or  the 
Exclusive  Economic  Zone  of  the  United 
States. 

The  Secretaries  of  the  Interior, 
Commerce,  Agriculture,  Defense,  and 
Energy  are  the  primary  federal  natural 
resources  trustees,  although  in  some 
circiunstances,  the  heads  of  other 
federal  agencies  may  act  as  trustees  of 
natural  resources  (see  40  CFR  300.600). 
The  roles  and  responsibilities  of  the 
various  federal  trustees  regarding  an 
assessment  vary  according  to  their 
natural  resource  management 
responsibilities  and  the  susceptibility  of 
various  natural  resources  and/or 
services  to  injury.  Designation  of  federal 
trustees  and  broad  guidelines  describing 
trustee  functions  are  addressed  in 
subpart  G  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300.600.  For  state  trustees,  most 
governors  have  delegated  trustee 
responsibilities  to  specific  state  or  local 
agencies,  as  provided  xmder  OPA. 

The  process  described  in  the  rule  is 
not  intended  to  affect  the  recoverabihty 
of  natural  resource  damages  when 
recoveries  are  sought  other  than  in 
accordance  with  this  rule. 

III.  Overview 

The  rule  describes  three  phases  of  a 
natural  resource  damage  assessment. 
The  Preassessment  Phase,  during  which 
trustees  determine  whether  to  pursue 
restoration,  is  described  in  subpart  D  of 
the  rule.  The  Restoration  Planning 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


443 


Phase,  during  which  trustees  evaluate 
information  on  potential  injuries  and 
use  that  information  to  determine  the 
need  for,  type  of,  and  scale  of 
restoration,  is  described  in  subpart  E  of 
the  rule.  The  Restoration 
Implementation  Phase,  during  which 
trustees  ensure  implementation  of 
restoration,  is  described  in  subpart  F  of 
the  rule. 

rv.  Rebuttable  Presumption 

Assessments  performed  by  federal, 
state,  or  tribal  trustees  in  accordance 
with  this  rule  receive  the  evidentiary 
status  of  a  rebuttable  presumption 
provided  by  section  1006(e)(2)  of  OPA 
(33  U.S.C.  2706(e)(2)).  NOAA  interprets 
this  presumption  to  mean  that  the 
responsible  parties  have  the  burdens  of 
presenting  alternative  evidence  on 
dam^es  and  of  persuading  the  fact 
finder  that  the  damages  presented  by  the 
trustees  are  not  an  appropriate  measure 
of  damages.  This  presumption  applies  to 
all  assessment  procedures  conducted  in 
accordance  with  this  rvile.  However, 
where  trustees  use  procedures  that  are 
determined  not  to  in  accordance  with 
this  rule,  trustees  will  not  obtain  a 
rebuttable  presumption  for  that  portion 
of  the  assessment.  Assessments 
p>erformed  by  foreign  trustees  in 
accordance  with  this  rule  are  not 
entitled  to  a  rebuttable  presumption,  as 
provided  in  section  1006(c)(1)  of  OPA 
(33  U.S.C.  2706(e)(1)). 

V.  Coordination 
■  A.  General 

Coordination  among  all  parties 
affected  by  an  incident  is  crucial  to  an 
efficient  and  effective  assessment. 
Coordination,  in  pre-incident  planning 
and  throughout  the  assessment,  can 
reduce  time  imtil  restoration  is 
implemented  and  ensure  that 
assessment  costs  are  reasonable.  More 
,  detailed  discussion  of  some  aspects  of 
coordination  appears  in  Appendix  A  at 
the  end  of  this  preamble. 

B.  Coordination  Among  Trustees 

This  rule  encourages  trustees  with 
shared  or  overlapping  trusteeship  to 
coordinate  their  assessment  activities, 
including  coordination  in  pre-incident 
planning.  Coordination  among  trustees 
will  avoid  duplicative  claims  for 
damages,  addiess  shared  trust  natvnal 
resource  concerns,  and  result  in  more 
efiective  funding  of  assessment  work. 
When  conducting  joint  assessments, 
trustees  must  designate  a  Lead 
Administrative  Trustee  (LAT).  The  LAT 
should  be  selected  by  mutual  agreement 
of  the  trustees.  The  LAT’s  duties  and 
responsibilities  are  mainly 


administrative,  unless  all  trustees  agree 
otherwise.  Depending  upon  the 
circumstances  of  the  incident,  there  may 
be  co-LATs  or  sequential  LATs  for 
different  stages  of  the  process.  This  rule 
encourages  trustees  to  consider  using 
agreements,  such  as  memoranda  of 
understemding  (MOUs),  to  structvure 
both  pre-incident  and  incident-specific 
activities.  Trustees  may  act 
independently  when  there  is  a 
reasonable  basis  for  dividing  assessment 
responsibilities,  so  long  as  there  is  no 
double  recovery  of  damages.  However, 
independent  assessments  may  not 
achieve  prompt  restoration  of  injured 
natural  resources  and  services  and  may 
not  be  in  the  best  interests  of  the  parties 
involved. 

C.  Coordination  With  Response 
Agencies 

Trustees  must  coordinate  their 
activities  conducted  conciurently  with 
response  operations  with  response 
agencies  consistent  with  the  NCP  and 
any  pre-incident  plans  or  MOUs. 
Coordination  among  trustees  and 
response  agencies  can  result  in  reducing 
or  eliminating  natural  resource  and/or 
service  injuries  residual  to  the  cleanup. 
“Response”  refers  to  those  actions  taken 
under  the  NCP  to  protect  public  health 
and  welfare  or  the  environment  when 
there  is  a  discharge  or  a  substantial 
threat  of  a  discharge  of  oil,  including 
actions  to  contain  or  remove  discheirged 
oil  from  water  and  shorelines. 

D.  Coordination  With  Responsible 
Parties 

Active  and  early  involvement  of 
responsible  parties  may  eliminate  some 
of  die  problems  trustees  have 
encountered  immediately  following  an 
incident,  such  as  lack  of  funding, 
personnel  and  equipment.  In  addition,  a 
joint  trustee-responsible  party 
assessment  may  be  more  cost-effective 
and  avoid  duplicate  studies.  Thus,  the 
rule  requires  the  trustees  to  invite  the 
responsible  parties  to  participate  in  the 
assessment. 

The  rule  leaves  determination  of  the 
timing  and  extent  of  responsible  peuty 
participation  to  the  judgment  of  the 
trustees  on  an  incident-specific  basis. 
While  active  responsible  p^y 
involvement  is  the  preferred  means  of 
conducting  assessments,  it  may  not  be 
appropriate  for  trustees  to  delay 
assessment  activities  while  negotiating 
the  terms  of  responsible  peirty 
involvement. 

Trustees  should  extend  the  invitation 
to  participate  to  known  responsible 
parties  as  soon  as  practicable,  but  hot 
later  than  the  delivery  of  the  Notice  of 
Intent  to  Conduct  Restoration  Planning, 


described  in  §  990.44  of  the  rule.  The 
invitation  to  participate  must  be  in 
writing,  and  a  written  response  by  the 
responsible  parties  is  required  to 
confirm  the  desire  to  participate. 

Trustees  and  responsible  parties  should 
consider  entering  into  binding 
agreements  to  facilitate  their 
interactions  and  resolve  any  disputes 
during  the  assessment.  To  maximize 
cost-effectiveness  and  cooperation, 
trustees  and  responsible  parties  should 
attempt  to  develop  a  set  of  agreed-upon 
facts  concerning  the  incident  and/or 
assessment.  For  example,  stipulated 
facts  might  concern  the  types  of  natural 
resources  and  services  injvu%d,  extent  of 
injury  or  most  appropriate  assessment 
procedures  to  determine  injury  and/or 
'restoration  needs,  and  how  the  results  of 
the  procedures  used  will  be  interoreted. 

The  scope  of  the  participation  by 
responsible  parties  must  1^  determined 
by  the  trustees  The  rule  provides  a 
number  of  factors  that  may  assist 
trustees  in  making  this  determination. 
These  factors  include,  for  identified 
responsible  parties,  the  'willingness  of 
responsible  parties  to  participate  in  the 
assessment  and  provide  funding  for 
assessment  activities,  the  ability  of 
responsible  parties  to  conduct 
assessment  activities  in  a  technically 
soxmd  and  timely  manner  and  to  be 
boimd  by  the  results  of  jointly  agreed 
upon  studies,  the  degree  of  cooperation 
in  response  activities,  and  the  actions  of 
the  responsible  parties  in  prior 
assessments.  However,  the  rule  provides 
for  a  minimmn  level  of  responsible 
party  participation  theit  consists  of 
notice  of  trustee  determinations 
required  by  the  rule,  and  notice  and 
opportunity  to  comment  on  documents 
or  plans  that  significantly  affect  the 
nature  and  extent  of  the  assessment. 
Increased  levels  of  participation  by 
responsible  parties  may  be  developed  at 
the  mutual  agreement  of  the  trustees 
and  responsible  parties;  however,  final 
authority  to  make  determinations 
regarding  injury  and  restoration  rests 
solely  with  Ae  trustees.  Submissions  by 
responsible  parties  will  be  included  in 
the  administrative  record.  Trustees  may 
end  participation  by  responsible  parties 
who,  during  the  conduct  of  the 
assessment,  interfere  with  the  trustees’ 
capability  to  fulfill  their  responsibiUties 
under  OPA  and  this  rule. 

The  rule  also  provides  that 
participating  responsible  parties  may 
formally  request  use  of  assessment 
procedures  other  than  those  that  have 
been  selected  by  trustees  as  the  most 
appropriate  for  the  incident  and  injury 
of  concern.  Responsible  parties  must 
identify  specific  alternate  procedures, 
and  demonstrate  that  they  meet  the 
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requirements  for  acceptable  assessment 
procedures  provided  in  §  990.27  of  the 
rule.  In  addition,  because  trustees  will 
already  have  made  a  determination  that 
a  different  procediue  is  appropriate, 
responsible  parties  must  agree  not  to 
challenge  the  results  of  the  requested 
alternate  procedure  and  agree  to  fund 
the  alternate  procedure.  Trustees  may 
deny  the  request  for  alternate 
procedures  on  the  groimds  that  they  are 
not  technically  feasible  or  scientifically 
sound,  are  inconsistent  with  §  990.27  of 
the  rule,  or  could  not  be  completed  in 
a  reasonable  time  firame.  Trustees  must 
dociunent  the  request  and  their 
response  in  the  administrative  record. 

Trustees  must  docimient  in  the 
administrative  record  and  Restoration 
Plan  the  invitation  for  participation  by 
the  responsible  parties,  briefly  describe 
the  nature  and  extent  of  the  responsible 
parties’  participation,  and  briefly 
describe,  if  applicable,  why  the 
responsible  parties’  participation  was 
terminated. 

E.  Coordination  With  the  Public 

A  major  goal  of  OPA  is  to  involve  the 
public  in  the  restoration  planning 
process.  At  a  minimiim,  ^e  rule 
requires  that  trustees  provide 
opportunities  for  public  involvement 
after  the  trustees  decide  to  develop  a 
restoration  plan.  The  rule  further 
encomrages  that  trustees  involve  the 
public  in  the  assessment  at  any  time 
earlier,  if  such  involvement  is  expected 
to  enhance  trustees’  decisionmaking  or 
facilitate  the  restoration  process.  . 

Depending  on  the  natiun  of  the 
incident  and  expected  assessment 
actions,  public  comment  may  be 
solicited  at  various  stages  to  ensure  the 
best  information  base  is  available  to  the 
trustees.  In  highly  complex  incidents,  or 
those  incidents  that  are  expected  to 
involve  multi-year  efforts,  trustees  may 
have  an  opportunity  to  set  up  one  or  a 
series  of  public  meetings  to  ensure 
opportunity  for  public  input. 

Attendance  should  be  encouraged  by  all 
parties  that  are  in'  olved,  participating, 
or  interested  in  the  incident. 

To  the  fullest  extent  practicable, 
trustees  should  involve  the  public  to: 

(i)  Encourage  a  broad  understanding 
of  restoration  and  build  trust,  thus 
allowing  for  quicker  recognition  and 
support  of  the  restoration  process 
overall: 

(ii)  Provide  opportunities  for  joint 
fact-finding,  improving  the  collection  of 
quality  data;  and 

(iii)  Incorporate  public  concern, 
providing  for  more  effective  restoration 
planning. 


VI.  Considerations  for  Facilitating 
Restoration 

A.  General 

Pre-incident  planning  and  regional 
restoration  plan  development  are  tools 
trustees  should  consider  as  means  to 
enhance  successful  restoration  planning 
and  implementation.  These  actions  are 
not  required  actions  imder  the  rule. 

More  extensive  discussion  on  these 
topics  is  included  in  Appendix  A  at  the 
end  of  this  preamble. 

B.  Pre-Incident  Planning 

NOAA  believes  that  commitment  of 
time,  funding,  and  personnel  to 
planning  prior  to  an  incident  will  help 
ensure  that  the  assessment  results  in 
technically  sound  and  cost-effective 
restoration.  Pre-incident  planning 
activities  may  identify  natural  resource 
damage  assessment  teams,  establish 
trustee  notification  systems,  identify 
support  services,  identify  natural 
resources  and/or  services  at  risk, 
identify  and  develop  working 
relationships  with  area  and  regional 
response  agencies  and  officials,  identify 
available  baseline  information,  establish 
data  management  systems,  and  identify 
assessment  funding  issues  and  options. 
Potentially  responsible  parties,  cleanup 
agencies,  representatives  of  local  natural 
resource  management  agencies,  and 
representatives  of  local  environmental 
groups  should  be  included  in  pre¬ 
incident  plemning  to  the  fullest  extent 
practicable. 

C.  Regional  Restoration  Planning 

OPA  intends  that  restoration  actions 
make  the  environment  and  public  whole 
for  natural  resource  and/or  service 
injuries  resulting  from  an  incident. 
Where  practicable,  development  of 
restoration  plans  on  an  incident-by- 
incident  basis  is  the  preferred 
alternative  to  accomplish  this  goal. 
However,  for  many  incidents,  including 
smaller  incidents,  such  incident-specific 
plan  development  may  be  impractical 
and  costly.  Yet,  the  impact  of  small 
incidents  may  still  represent  a 
significant  concern  for  trustees, 
particularly  where  small  incidents  may 
have  cumulative  impacts.  Thus,  to 
achieve  OPA’s  mandate  to  restore 
injured  natural  resources  and  services 
regardless  of  the  type  and  scale  of  those 
injuries,  trustees  are  encouraged  to 
identify  existing  Regional  Restoration 
Plans  or  other  existing  restoration 
projects  that  may  be  applicable  in  the 
event  of  an  incident.  Regional 
restoration  planning  may  consist  of 
compiling  databases  that  identify 
existing,  planned,  or  proposed 
restoration  projects  that  may  provide 


appropriate  restoration  alternatives  for 
consideration  in  the  context  of  specific 
incidents.  Plans  or  projects  developed 
on  a  regional  basis  (e.g.,  ecosystem, 
landscape,  watershed,  or  any  other 
basis)  appropriate  so  long  as  natural 
resources  and/or  services  comparable  to 
those  expected  to  be  injured  by  an 
incident  are  addressed  in  the  plans.  In 
no  event  may  the  use  of  a  regional 
restoration  plan  or  other  existing 
proposed  restoration  project  violate 
OPA’s  limitation  that  natural  resource 
damages  must  be  used  solely  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent  of  natural  resources  and 
services  injured  by  an  incident. 

Subpart  B — Authorities 

/.  Relationship  to  the  CERCLA  Natural 
Resource  Damage  Assessment 
Regulations 

The  Depeirtment  of  the  Interior  (DOI) 
has  developed  regulations  for  assessing 
natmal  resource  damages  resulting  from 
hazardous  substance  releases  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (42  U.S.C.  9601 
et  seq.],  and  the  Federal  Water  Pollution 
Control  Act  (Clean  Water  Act)  (33  U.S.C. 
1321  et  seq.).  The  CERCLA  regulations 
are  codified  at  43  CFR  part  11,  The 
CERCLA  regulations  originally  applied 
to  natural  resource  damages  resulting 
from  oil  discharges  as  well  as  hazardous 
substance  releases.  This  rule  supersedes 
43  CFR  part  11  with  regard  to  incidents 
covered  by  OPA.  Trustees  who  began 
assessments  imder  the  CERCLA 
regulations  before  the  effective  date  of 
this  rule  may  complete  those 
assessments  in  compliance  with  the 
CERCLA  regulations  or  they  may  elect 
to  use  this  rule  to  obtain  the  rebuttable 
presumption. 

If  natural  resources  and/or  services 
are  injured  by  a  discharge  or  release  of 
a  mixture  of  oil  and  hazardous 
substances,  trustees  must  use  43  CFR 
part  11  in  order  to  obtain  a  rebuttable 
presumption. 

II.  Relationship  to  the  NCP 

This  rule  provides  procedures  by 
which  trustees  may  determine 
appropriate  restoration  of  injured 
natural  resources  and  services,  where 
such  injuries  are  not  fully  addressed  by¬ 
response  actions.  Response  actions  and 
coordination  with  damage  assessment 
activities  are  conducted  pursuant  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300. 


445 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


III.  Prohibition  on  Double  Recovery 

Trustees  are  subject  to  a  prohibition 
on  double  recovery  of  damages  in 
section  1006(d)(3)  of  OPA  (33  U.S.C. 
2706(d)(3)).  This  rule  encourages  trustee 
coordination  as  a  means  to  avoid  double 
recovery.  In  general,  the  losses  that 
trustees  may  estimate  without  the  risk  of 
double  recovery  are: 

(i)  The  value  of  losses  to  all  public 
uses  of  natural  resomces  as  measured  by 
changes  in: 

(a)  Monetized  measures  of  utility  or 
consumer  surplus; 

(b)  Fees  or  other  payments  collectable 
by  the  government  or  a  tribe  for  use  of 
the  natural  reso\nx:e  by  a  private  party; 
and 

(c)  Any  economic  rent  accruing  to  a 
private  party  because  the  government  or 
tribe  does  not  charge  a  fee  or  price  for 
the  use  of  the  natural  resource,  provided 
such  economic  rent  is  not  recovered 
under  a  private  cause  of  action;  and 

(ii)  In  instances  where  the  trustee(s)  is 
the  majority  operator  or  controller  of  a 
for-profit  or  not-for-profit  enterprise, 
and  the  injury  to  the  natural  resource 
results  in  a  reduction  of  net  income  to 
such  an  enterprise,  that  portion  of  the 
lost  net  income  due  the  trustee(s)  fi'om 
this  enterprise  resulting  directly  or 
indirectly  from  the  injury  to  the  natural 
resource. 

Trustee  claims  for  damages  under  this 
rule  should  not  include: 

(i)  Losses  to  the  government  for 
forgone  taxes,  because  these  are  transfer 
payments  from  individuals  to  the 
government;  or 

(ii)  Wages  and  other  income  lost  by 
private  individuals,  except  for  that 
portion  of  income  that  represents 
imcollected  economic  rent,  where  these 
values  may  be  the  subject  of  lawsuits 
brought  by  the  individuals  suffering  the 
loss. 

Where  restoration  actions  are  scaled 
using  the  resource-to-resource  or 
service-to-service  scaling  approach, 
trustees  should  ascertain  the  extent  to 
which  the  restoration  actions  also 
compensate  for  losses  typically  scaled 
with  a  valuation  approach. 

IV.  Compliance  With  NEPA  and  the 
CEQ  Regulations 

Under  this  rule,  the  National 
Environmental  Policy  Act  (NEPA) 
applies  to  restoration  actions  taken  by 
federal  trustees,  generally  becoming 
applicable  when  the  trustees  begin  the 
process  of  developing  a  Draft 
Restoration  Plan  under  subpart  E  of  this 
rule,  except  where  a  categorical 
exclusion  or  other  exceptions  to  NEPA 
apply.  Thus,  when  a  federal  trustee 
proposes  to  take  restoration  actions 


imder  this  rule,  it  must  integrate  this 
rule  with  NEPA,  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  on  NEPA,  and  any  NEPA 
regulations  promulgated  by  that  federal 
trustee  agency.  In  conducting  the  NEPA 
process  concurrently  rather  than 
consecutively  with  the  assessment, 
federal  trustees  are  more  likely  to  make 
the  environment  and  public  whole, 
avoid  delays  in  restoration,  and  reduce 
transaction  costs. 

Likewise,  certain  state  trustees  may 
also  have  equivalent  NEPA 
requirements,  usually  referred  to  as 
State  Environmental  Policy  Acts 
(SEPA).  Thus,  where  a  SEPA  applies  to 
state  trustees,  they  must  consider  the 
extent  to  which  this  rule  can  be 
integrated  with  their  SEPA 
requirements.  Although  other  trustees 
may  not  be  boimd  by  NEPA  or  NEPA- 
equivalent  requirements,  the  trustees 
may  still  find  the  procedural  planning 
process  as  defined  under  NEPA  (or 
SEPA)  useful  in  facilitating  restoration. 

The  provisions  of  §  990.23  of  this  rule 
strictly  relate  to  NEPA  and  federal 
trustees.  The  rule  provides  a  brief 
description  of  the  general  procedures 
and  products  that  may  be  expected  if  a 
restoration  action  is  subject  to  a  federal 
trustee’s  NEPA  compliance 
requirements.  Federal  trustees  should 
refer  to  the  CEQ  regulations  and  their 
own  agency(ies)  NEPA  regulations  for 
specific  guidance  regarding  NEPA 
requirements. 

D.  Restoration  Plans 

1.  Purpose 

After  selecting  a  restoration 
alternative,  trustees  must  prepare  a  Draft 
Restoration  Plan.  Development  of  a 
Draft  Restoration  Plan  provides  a 
vehicle  for  informing  the  affected  and 
interested  public  of  the  results  of  the 
trustees’  analyses  and  decisions,  and 
encouraging  public  review.  Public 
review  can  also  supplement  expert  peer 
review  when  comments  are  solicited 
from  various  professional  communitict 
or  other  knowledgeable  persons. 

2.  Draft  Restoration  Plan 

A  Draft  Restoration  Plan  should 
include: 

(i)  A  siunmary  of  injury  assessment 
procedures  used; 

(ii)  A  description  of  the  nature, 
degree,  and  spatial  and  temporal  extent 
of  injuries  resulting  from  the  incident; 

(iii)  The  goals  and  objectives  of 
restoration; 

(iv)  The  range  of  restoration 
alternatives  considered,  and  a 
discussion  of  how  such  alternatives 
were  developed  and  evaluated  imder 
this  rule; 


(v)  Identification  of  the  trustees’ 
tentative  preferred  altemative(s); 

(vi)  A  cfescription  of  past  and 
proposed  involvement  of  the 
responsible  parties  in  the  assessment; 
and 

(vii)  A  description  of  monitoring  for 
documenting  restoration  effectiveness, 
including  performance  criteria  that  will 
be  used  to  determine  the  success  of 
restoration  and  need  for  interim 
corrective  action. 

When  developing  the  Draft 
Restoration  Plan,  trustees  must  clearly 
define  plan  objectives  that  specify  the  ' 
desired  outcome  to  be  accomplished, 
and  the  performance  criteria  by  which 
successful  restoration  will  be  judged. 
Trustees  should,  at  a  minimum, 
determine  what  criteria  will  constitute 
success  such  that  responsible  parties  are 
relieved  of  responsibility  for  further 
restoration  actions  or  necessitate 
corrective  actions  in  order  to  comply 
with  the  terms  of  a  restoration  or 
settlement  agreement. 

Performance  criteria  include 
structural,  functional,  temporal,  and/or 
other  demonstrable  goals  that  the 
trustees  should  determine  with  respect 
to  all  restoration  actions.  For  example, 
an  agreement  to  create  new  intertidal 
marsh  habitat  as  compensation  for  a 
marsh  injured  by  oil  could  be  described 
by  performance  criteria  including  the 
number  of  acres  to  be  created,  location, 
elevation  of  new  habitat,  species  to  be 
planted  and  details  for  planting  such  as 
density,  and  time  frame  in  which 
identifiable  stages  of  the  project  should 
be  completed. 

The  types  of  parameters  that  should 
be  addressed  in  monitoring  include 
duration  and  frequency  of  monitoring 
needed  to  gauge  progress  and  success, 
the  level  of  sampling  needed  to  detect 
success  or  the  need  for  corrective  action, 
and  whether  monitoring  of  a  reference 
or  control  site  is  needed  to  determine 
progress  and  success.  Reasonable 
monitoring  and  oversight  costs  cover 
those  activities  necessary  to  gauge  the 
progress,  performance,  and  success  of 
the  restoration  actions  developed  under 
the  plan. 

3.  Public  Review  and  Comment 

Public  review  and  comment  of  both 
Draft  and  Final  Restoration  Plans  will 
depend  on  the  nature  of  the  incident 
and  any  appficable  federal  trustee  NEPA 
requirements,  as  described  in 
§§  990.14(d)  and  990.23  of  the  rule,  but 
must  be  sufficient  to  satisfy  OPA’s 
requirement  for  public  involvement  in 
planning  restoration.  Thus,  trustees 
should  consider  such  factors  as  the  form 
of  the  involvement  (e.g.,  a  hearing, 
notice,  or  soUcited  comments),  extent  of 
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public  involvement  (e.g.,  timing  and 
frequency),  and  the  forum  for 
communicating  with  the  public  (e.g., 
local  papers,  the  Federal  Register,  direct 
contacts  to  known  interested  parties). 

4.  Final  Restoration  Plan 

After  reviewing  public  comments  on 
the  Draft  Restoration  Plan,  trustees  must 
develop  a  Final  Restoration  Plan.  As 
part  of  the  Final  Restoration  Plan, 
trustees  must  consider  comments  on  the 
Draft  Restoration  Plan.  In  response  to 
the  comments,  the  trustees  may  need  to 
'modify  the  restoration  alternatives  being 
considered,  develop  and  evaluate 
alternatives  that  have  not  been  given 
serious  consideration  by  the  trustees, 
supplement,  improve,  or  modify  the 
analyses,  make  factual  corrections,  or 
explain  why  the  comments  do  not 
warrant  further  trustee  response,  citing 
the  reasons  to  support  the  trustee 
position,  and  possibly  indicate  the 
circumstances  that  would  trigger 
reappraisal  or  further  response. 

In  the  Final  Restoration  Plan,  trustees 
indicate  the  restoration  alternatives  that 
will  be  implemented  and  include  the 
information  in  the  Draft  Restoration 
Plan.  The  format  of  the  Final 
Restoration  Plan,  which  essentially 
follows  that  of  the  Draft  Restoration 
Plan,  should  clearly  indicate  any 
changes  to  the  Draft  Restoration  Plan. 

V.  Compliance  With  Other  Applicable 
Laws  and  Regulations 

When  taking  actions  under  this  rule 
or  while  response  actions  are  on-going, 
trustee  field  activities  must  comply  with 
any  apphcable  worker  health  and  safety 
considerations  specified  in  the  NCP  for 
response  actions.  Where  an  incident 
implicates  trustees’  statutory  or 
regulatory  requirements  in  addition  to 
those  imder  OPA  and  this  rule,  trustees 
should  comply  with  those  requirements. 
This  requirement  also  relates  to  all 
legally  applicable  state,  local  or  tribal 
procedure  requirements.  CompUance 
with  any  apphcable  laws,  regulations, 
and  associated  permits  will  help  to 
minimize  duplicative  and  conflicting 
efforts.  When  following  procedural 
requirements  other  than  those  specified 
by  OPA  and  this  rule,  trustees  should 
identify  those  requirements  in  the 
restoration  plan.  Applicable  federal 
reqmrements  that  may  need  to  be 
considered  include,  but  eire  not  Umited 
to:  the  Endangered  Species  Act;  the 
Coastal  Zone  Management  Act;  the 
Migratory  Bird  Treaty  Act;  the  National 
Marine  Sanctuaries  Act;  the  National 
Historic  Preservation  Act;  the  Marine 
Mammal  Protection  Act;  and  the 
Archaeological  Resources  Protection 
Act.  The  use  of  NEPA  as  a  planning 


process  may  facilitate  compliance  with 
other  feder^  requirements. 

VI.  Settlement 

Trustees  may  settle  claims  for  natiual 
resource  damages  imder  this  rule  at  any 
time,  provided  that  the  settlement  is 
adequate  in  the  judgment  of  the  trustees 
to  satisfy  the  goal  of  OPA  and  is  fair, 
reasonable,  and  in  the  public  interest, 
with  particular  consideration  of  the 
adequacy  of  the  settlement  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  the  injured  natural 
resources  and  services.  Settlements  by 
federal  trustees  will  generally  be  subject 
to  approval  by  the  U.S.  Department  of 
Justice.  Sums  recovered  in  settlement  of 
such  claims,  other  than  reimbursement 
of  trustee  costs,  may  only  be  expended 
in  accordance  with  a  restoration  plan, 
which  may  be  set  forth  in  whole  or  in 
part  in  a  consent  decree  or  other 
settlement  agreement,  that  is  made 
available  for  public  review. 

In  determining  the  sufficiency  of 
settlements  to  meet  the  public  interest 
test  under  other  statutes,  reviewing 
courts  have  afforded  broad  deference  to 
the  judgment  of  federal  agencies 
recommending  such  settlements.  Courts 
have  looked  to  whether  the  agencies 
have  considered  such  factors  as  the 
benefits  of  early  settlement  as  opposed 
to  delayed  recovery  through  litigation, 
litigation  risk,  certainty  in  the  claim, 
and  attitude  of  the  parties  toward  the 
settlement,  among  other  factors. 

VII.  Emergency  Restoration 

Emergency  restoration  actions  should 
be  considered  in  situations  where 
immediate  action  is  necessary  to 
minimize  continuing  or  prevent 
additional  injury.  Although  emergency 
restoration  actions  may  be  considered 
and  implemented  by  trustees  at  any 
time  throughout  the  assessment, 
typically  trustees  begin  evaluating  the 
need  for  emergency  restoration  during 
response.  If  response  actions  are  still 
underway,  trustees,  through  their 
Regional  Response  Team  member  or 
designee,  must  coordinate  with  the  On- 
Scene  Coordinator  (OSC)  before  taking 
any  emergency  restoration  actions.  Any 
emergency  restoration  actions  proposed 
by  trustees  should  not  interfere  with  on¬ 
going  response  actions.  Trustees  must 
explain  to  response  agencies  through 
the  OSC  prior  to  implementation  of 
emergency  restoration  actions  their 
reasons  for  beUeving  that  proposed 
emergency  restoration  actions  will  not 
interfere  with  on-going  response 
actions. 

Trustees  must  provide  notice  to 
identified  responsible  parties  of  any 
emergency  restoration  actions  and,  to 


the  extent  time  permits,  invite  their 
participation  in  the  conduct  of  those 
actions,  consistent  with  the  provisions 
of  §  990.14(c)  of  the  rule.  Trustees  must 
also  provide  notice  to  the  public,  to  the 
extent  practicable,  of  these  planned 
emergency  restoration  actions.  The  rule 
allows  trustees  to  take  emergency 
restoration  action  only  if  such  action  is 
feasible,  likely  to  minimize  continuing 
or  prevent  additional  injury,  and  can  be 
conducted  at  a  cost  that  is  not 
unreasonable.  Trustees  must  also  notify 
the  public  of  the  justification  for,  the 
nature  and  extent  of,  and  the  results  of 
emergency  restoration  actions  within  a 
reasonable  time  following  the  actions. 
The  means  by  which  this  notice  is 
provided  to  the  public  is  left  to  the 
discretion  of  the  trustees. 

The  costs  associated  with  evaluating, 
planning,  and  implementing  emergency 
restoration  are  recoverable  costs. 

VIII.  Use  of  Assessment  Procedures 

A.  Standards  for  Assessment  Procedures 

The  rule  addresses  OPA’s  goal  of 
efficient,  cost-effective,  and  feasible 
restoration  by  requiring  that  assessment 
procedures  be  tailored  to  the 
circumstances  of  a  particular  incident 
and  the  information  needed  to 
determine  appropriate  restoration  for 
that  incident.  The  rule  requires  trustees 
to  determine  that  the  most  appropriate 
procedures  for  an  incident  be 
implemented  by  specifying  a  set  of 
standards  for  acceptable  procedures. 
These  standards  are  applicable  to  every 
assessment  procedure  used  under  the 
rule.  To  be  considered  in  accordance 
with  this  rule,  assessment  procedures 
must  meet  all  of  the  following 
standards: 

(i)  The  procedures  provide  assessment 
information  of  use  in  determining  the 
type  and  scale  of  restoration  appropriate 
for  a  particular  injury; 

(ii)  The  additional  cost  of  a  more 
complex  procedure  is  reasonably  related 
to  the  expected  increase  in  the  quantity 
and/or  quality  of  relevant  information 
provided  by  Ae  more  complex 
procedure;  and 

(iii)  The  procedures  are  reliable  and 
valid  for  the  particular  incident. 

B.  Assessment  Procedures  Available 

This  rule  provides  the  use  of  a  range 
of  assessment  procedures,  from  field  or 
laboratory  procedures,  to  model-  or 
literature-based  procedures,  to  a 
combination  thereof.  When  practicable, 
assessment  procedures  must  be  chosen 
that  provide  information  of  use  in 
determining  the  most  appropriate 
alternative  for  restoring  ^e  injury 
resulting  from  the  incident.  In  addition. 
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when  selecting  assessment  procedures, 
trustees  should  consider  factors  such  as 
the  time  and  cost  to  implement  the 
procedure,  nature,  and  spatial  and 
temporal  extent  of  injury  and 
information  needed  to  determine  and 
quantify  injury,  possible  restoration 
actions  for  expected  injuries,  and 
information  needed  to  determine 
appropriate  restoration.  If  more  than  one 
procedure  providing  the  same  type  and 
quality  of  information  is  available,  the 
most  cost-effective  procedure  must  be 
used.  A  further  discussion  of  procediues 
is  given  in  Appendix  B  to  this  preamble. 

Subpart  C — ^Definitions 

Relevant  definitions  in  OPA  are 
repeated  in  the  rule  as  a  matter  of 
reference.  Important  terms  and  concepts 
that  are  either  not  exphcitly  defined  or 
described  in  OPA  or  that  require  further 
clarification  are  discussed  below. 

Baseline 

Baseline  refers  to  the  condition  of 
natural  resoiuces  and  services  that 
would  have  existed  had  the  incident  not 
occvured.  Although  injury 
quantification  requires  comparison  to  a 
baseline  condition,  site-specific  baseline 
information  that  accounts  for  natural 
variability  and  confounding  factors 
prior  to  the  incident  may  not  be 
required.  In  many  cases,  injuries  can  be 
quantified  in  terms  of  incremental 
dianges,  rather  than  in  terms  of  absolute 
changes  relative  to  a  known  baseline. 

For  example,  some  procedures  do  not 
‘  require  site-specific  baseline 
information  to  quantify  injury.  Rather, 
the  injury  is  quantified  in  terms  of 
incremental  adverse  changes  resulting 
from  the  incident.  Counts  of  oiled  bird 
carcasses  can  be  used  as  a  basis  for 
quantifying  incremental  bird  mortality 
resulting  fi'om  an  incident. 

The  rule  does  not  distinguish  between 
baseline,  historical,  reference,  or  control 
data  in  terms  of  value  and  utility  in 
determining  the  degree  and  spatial  and 
temporal  extent  of  injuries.  To  the 
extent  that  historical  data,  reference 
data,  or  control  data  can  provide  valid 
information  on  which  to  base  a 
determination  of  the  conditions  of  the 
natural  resource  and  service  in  the 
absence  of  the  incident,  these  forms  of 
data  may  effectively  serve  as  baseline 
information. 

Types  of  information  that  may  be 
useful  in  evaluating  baseline  include: 

(i)  Information  collected  on  a  regular 
basis  and  for  a  period  of  time  from  and 
prior  to  the  incident; 

(ii)  Information  identifying  historical 
patterns  or  trends  on  the  area  of  the 
incident  and  injured  natural  resources 
and  services; 


(iii)  Information  from  areas  imaffected 
by  the  incident,  that  are  judged 
sufficiently  similar  to  the  area  of  the 
incident  with  respect  to  the  parameter 
being  measured;  or 

(i\0  Information  from  the  area  of  the 
incident  after  a  particular  natural 
resources  or  services  have  been  judged 
to  have  recovered. 

Incident 

An  incident  is  any  occurrence  or 
series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
navigable  waters  or  adjoining  shore!  ine.s 
or  the  Exclusive  Economic  Zone.  When 
a  discharge  of  oil  occurs,  natmal 
resources  and/or  services  may  be 
injured  by  the  actual  discharge  of  oil  or 
response  activities  related  to  the 
discharge.  When  there  is  a  substantial 
threat  of  a  discharge  of  oil,  natural 
resources  and/or  services  may  also  be 
injured  by  the  threat  or  response  actions 
related  to  the  threat. 

Injury 

OPA  authorizes  trustees  to  recover 
damages  for  “injury  to,  destruction  of, 
loss  of,  or  loss  of  use  of’  natmai 
resources  (section  1002(b)(2)(A)  of  OPA, 
33'U.S.C.  2702(b)(2)(A)).  Trustees  must 
establish  that  injiuy  has  resulted  from 
an  incident.  Under  this  rule,  injury  is 
defined  as  an  observable  (i.e., 
qualitative)  or  measiurable  (i.e., 
quantitative)  adverse  change  in  a  natural 
resource  or  impairment  of  a  natmral 
resource  service. 

There  are  two  general  bases  for 
determining  injury  imder  this  rule. 
Trustees  must  either  determine  that: 

(i)  The  natmal  resource  was  exposed, 
there  is  a  pathway  connecting  the 
incident  with  the  natural  resource,  and 
an  adverse  change  to  the  natmal 
resomce  and/or  service  has  occurred;  or 

(ii)  For  injuries  resulting  fi'om 
response  actions  or  from  a  substantial 
threat  of  a  discharge  of  oil,  an  injiuy  to 
a  natural  resource  or  an  impairment  of 
use  of  a  natmal  resource  service  has 
occiurred  as  a  result  thereof.  Thus,  imder 
this  rule,  injury  may  result  fiom  direct 
or  indirect  exposure  to  oil,  as  well  as 
fiom  response-related  activities,  and 
loss  of  services  is  explicitly  included  in 
the  definition  of  injury. 

Oil 

Under  section  1001(23)  of  OPA  (33 
U.S.C.  2701(23)),  the  term  “oil” 
includes  oil  of  any  kind  or  in  any  form, 
including,  but  not  limited  to,  petroleum, 
fuel  oil,  sludge,  oil  refuse,  and  oil  mixed 
with  wastes  other  than  dredged  spoil. 


but  does  not  include  petroleum, 
including  crude  oil  or  any  finction 
thereof,  which  is  specifically  listed  or 
designated  as  a  hazardous  substance 
under  subparagraphs  (A)  through  (F)  of 
section  101(14)  of  CERCLA  and  which 
is  subject  to  the  provisions  of  that  Act. 

On  July  9, 1975,  the  U.S. 
Environmental  Protection  Agency 
published  a  Federal  Register  notice  to 
affirm  that  non-petroleum  oils,  such  as 
fats  and  oils  fiom  animal  and  vegetable 
sources,  are  subject  to  oil  spill  reporting, 
civil  penalties,  cleanup  costs,  and  oil 
spill  prevention  plan  preparation  and 
implementation  under  40  CFR  part  112 
and  other  i-equirements  of  section  311  of 
the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1321  et  seq.).  The  U.S. 
Environmental  Protection  Agency  and 
U.S.  Coast  Guard  have  interpreted  and 
administered  section  311  as  applicable 
to  incidents  of  non-petroleum  oils. 

While  the  mechanism  of  injuries  by 
non-petroleum  oils  may  be  different 
than  that  of  petroleum  oils,  it  is  evident, 
based  on  current  'iterature,  that  the 
nature  of  such  injuries  is  similar  (e.g., 
death)  for  both  types  of  oils.  However, 
the  rule  provides  guidance  to  allow 
consideration  of  differences  in  the 
physical,  chemical,  biological,  and  other 
properties,  and  in  the  en’rironinental 
effects  of  such  oils  in  determining 
whether  injuries  result  fiom  an  incident 
involving  non-petroleum  oils. 

Pathway 

Pathway  is  the  medium,  mechanism, 
or  route  by  which,  the  incident  has 
resulted  in  an  injury.  For  discharges  of 
oil,  a  pathway  is  the  sequence  of  events 
by  which: 

(i)  The  oil  travelled  through  vai-ious 
components  of  an  ecosystem  and 
contacted  the  nat'iral  resource  of 
concern;  or 

(ii)  Exposure  to  oil  in  one  part  of  an 
ecosystem  was  transmitted  to  the 
natural  resource  of  concern,  without  the 
oil  directly  contacting  the  natural 
resource. 

Reasonable  Assessment  Costs 

Reasonable  assessment  costs  are  costs 
that  trustees  incurred  in  performing 
assessments  in  accordance  with  this 
rule.  Trustees  may  recover  the 
reasonable  assessment  costs  they  incur 
under  this  rule  even  if  they  ultimately 
determine  not  to  pursue  restoration, 
provided  that  they  have  determined  that 
actions  undertaken  were  premised  on 
the  likelihood  of  injury  and  need  for 
restoration.  Under  the  rule,  reasonable 
assessment  costs  also  include 
administrative,  legal,  and  enforcement 
costs  necessary  to  carry  out  this  part, 
monitoring  and  oversight  costs,  and 
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costs  associated  with  public 
participation  and  indirect  costs. 

Recovery 

Recovery  is  the  retufn  of  injured 
natural  resoiuces  and  services  to 
baseline.  This  concept  encompasses  the 
inherent  tendency  for  natiual  resource 
and  service  attributes  to  vary  over  space 
and  time. 

Projecting  recovery  involves 
determining  the  likelihood  and  rate  at 
which  natuj^  resources  and/or  services 
will  return  to  baseline.  The  availability 
and  quality  of  baseline  information  can 
influence  recovery  projections.  Trustees 
should  use  the  best  available  baseline 
information  that  can  be  gathered  relative 
to  the  incident  and  associated  injuries. 

Restoration 

Restoration  is  any  action  (or  an 
alternative),  or  a  combination  of  actions 
(or  alternatives),  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of 
injured  natural  resources  and  services. 

This  rule  includes  the  concepts  of 
primary  and  compensatory  restoration. 
Primary  restoration  is  any  action 
(whether  on-site,  off-site,  in-kind,  out- 
of-kind)  that  returns  injured  natural 
resorut:es  and  services  to  baseline,  while 
compensatory  restoration  is  any  action 
(or  an  alternative)  taken  to  compensate 
for  the  interim  loss  of  natural  resources 
or  services  that  occur  from  the  date  of 
the  incident  until  such  natural  resources 
and  services  have  recovered  to  their 
baseline  condition.  Trustees  must 
consider,  within  the  primary  restoration 
component,  natural  recovery,  in  which 
no  human  intervention  is  taken  to 
directly  restore  the  injured  natmral 
resources  and  services.  Depending  on 
the  injury  of  concern,  primary 
restoration  actions  may  include  actions 
to  actively  accelerate  recovery  or  simply 
to  remove  conditions  that  would  make 
recovery  unlikely.  The  rule  discusses 
types  of  primary  restoration  actions  that 
trustees  may  want  to  consider. 

For  some  injuries,  the  need  for  and 
scale  of  compensatory  restoration 
actions  may  depend  on  the  range  of 
feasible  primary  restoration  actions,  but 
trustees  should  evaluate  the  need  to 
seek  compensatory  restoration  for  all 
demonstrable  service  losses  that  occur 
from  the  onset  of  the  incident.  The  rule 
requires  that  trustees  preferentially 
evaluate  compensatory  restoration 
actions  that  provide  the  same  tjrpe, 
quality,  and  value  of  natural  resources 
or  services  as  those  lost.  Actions  that 
provide  services  of  comparable  type, 
quality,  and  value  may  be  considered  if 
required  to  generate  a  range  of  feasible 
restoration  alternatives  for  evaluation. 


Services 

Natural  resomx:e  services  are  all 
functions  that  a  natural  resoiuce 
provides  for  another  natural  resource(s) 
or  for  the  public.  Natural  resource 
services  may  be  classified  as  follows: 

(i)  Ecological  services — ^the  physical, 
chemical,  or  biological  functions  that 
one  natural  resource  provides  for 
another.  Examples  include  provision  of 
food,  protection  from  predation,  and 
nesting  habitat,  among  others;  and 

(ii)  Public  services — ^the  public  uses  of 
natural  resources  or  functions  of  natural 
resources  that  provide  value  to  the 
public.  Examples  include  fishing, 
hunting,  nature  photography,  and 
education,  among  others. 

Value 

Value  can  be  measured  in  imits  of 
natural  resource  services  or  dollar 
amounts.  An  individual’s  value  of  a 
good  or  service  is  represented  by  the 
maximum  amoimt  of  goods,  services,  or 
money  that  the  individual  is  willing  to 
give  up  to  obtain  a  specific  good  or 
service,  or  the  minimiun  amoimt  of 
goods,  services,  or  money  that  an 
individual  is  willing  to  accept  to  forgo 
a  specific  good  or  service.  The  total 
value  of  a  natural  resource  or  service 
includes  the  value  individuals  derive 
from  direct  use  of  the  natural  resource, 
for  example,  swimming,  boating, 
hunting,  or  birdwatching,  as  well  as  the 
value  individuals  derive  from  knowing 
a  natmal  resource  will  be  available  for 
futiue  generations.  In  many  contexts, 
particularly  in  markets,  value  is 
represented  in  terms  of  units  of  money. 
However,  value  can  be  measured  using 
other  measures,  including  imits  of  a 
natural  resource  service. 

Subpart  D — ^Preassessment  Phase 
/.  Purpose 

During  the  Preassessment  Phase, 
trustees  make  critical  determinations 
that  shape  the  remainder  of  the  natural 
resource  damage  assessment.  Trustees 
determine,  based  on  the  circumstances 
of  a  given  incident,  whether  actions 
under  OPA  are  justified  and  make 
preliminary  determinations  regarding 
the  type  of  injury  assessment  anck 
restoration  actions  that  may  be  pursued. 

Other  matters  considered  during  the 
Preassessment  Phase  include  funding, 
data  collection,  opening  the 
administrative  record,  and  inviting 
responsible  parties’  participation. 
Trustees  may  also  consider  the 
applicability  of  the  defenses  to  liability 
provided  in  section  1002  of  OPA  (33 
U.S.C.  2702). 


n.  Determinations 
A.  Determination  of  Jurisdiction 

In  order  for  trustees  to  proceed  with 
any  assessment  activities  under  OPA, 
certain  conditions  must  be  met: 

(i)  An  “incident”  imder  OPA  must 
have  occurred  (i.e.,  there  has  been  a 
discharge  or  substantial  threat  of  a 
disch^e  of  oil); 

(ii)  The  incident  does  not  fall  within 
exclusionary  conditions  set  forth  in 
section  1002(c)  of  OPA  (33  U.S.C. 
2702(c))  (e.g.,  the  discharge  was  not 
permitted  by  federal  permit);  and 

(iii)  Natural  resources  or  services 
imder  the  trusteeship  of  the  trustee  may 
have  been,  or  are  likely  to  be,  injured  as 
a  result  of  the  incident. 

Frequently,  the  first  two  conditions 
are  determined  by  the  response  agency. 
'The  U.S.  Coast  Guard,  U.S. 
Environmental  Protection  Agency,  or  a 
state  response  agency  may  have  already 
made  the  determination  that  OPA 
applies  to  the  incident  before  notifying 
trustees.  The  third  condition,  however, 
is  necessarily  determined  by  each 
trustee. 

If  all  of  the  conditions  listed  above  are 
met,  trustees  may  proceed  with 
preassessment  actions.  If  any  one  of  the 
conditions  is  not  met,  trustees  may  not 
take  additional  action  under  this  rule, 
except  action  to  finalize  this 
determination.  Trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  this  point  provided  that  the  first  two 
conditions  above  were  met  and  actions 
were  taken  with  the  reasonable  belief 
that  natural  resources  or  services  under 
their  trusteeship  might  have  been 
injured  as  a  result  of  the  incident. 

A  determination  that  OPA  applies  and 
that  a  trustee  has  jurisdiction  to  act 
under  OPA  may  trigger  initiation  of  the 
natural  resource  damage  assessment 
process. 

B.  Determination  to  Conduct  Restoration 
Planning 

1.  General 

The  determination  to  be  made  by 
trustees  in  the  Preassessment  Phase  is 
whether  it  appears  that  restoration 
actions  should  be  pursued  by  the 
trustees.  This  determination  depends  on 
the  following  conditions: 

(i)  Injuries  have  resulted,  or  are  likely 
to  result,  from  the  incident; 

(ii)  Response  actions  have  not 
adequately  addressed,  or  are  not 
expected  to  address,  the  injuries 
resulting  fi-om  the  incident;  and 

(iii)  Feasible  primary  and/or 
compensatory  restoration  actions  exist 
to  address  the  potential  injuries. 

If  all  the  conditions  listed  above  are 
met,  trustees  may  proceed  with 
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plans,  and  public  comments;  any 
relevant  data,  investigation  reports, 
scientific  studies,  work  plans,  quality 
assurance  plans,  and  literature;  and  emy 
agreements  not  otherwise  privileged 
among  the  participating  trustees  or  with 
the  responsible  parties. 

Federal  trustees  should  maintain  the 
administrative  record  in  a  maimer 
consistent  with  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06. 
The  administrative  record  should  be 
limited  to  final  documents  when 
possible.  Where  no  final  document  is 
available  at  the  time  of  selection  of 
restoration  actions,  draft  documents 
may  be  included  in  the  administrative 
record  if  they  contain  information  not 
found  in  other  documents  in  the  record, 
but  which  is  considered  by  the  trustees 
in  selecting  a  restoration  action.  Pre- 
decisional,  deliberative  internal  agency 
memoranda  should  be  treated  like  draft 
documents  (and  be  excluded  from  the 
record)  unless  relied  upon  in  choosing 
restoration  actions. 

Although  this  rule  is  silent  on  the 
standard  of  judicial  review  for  an 
assessment  conducted  in  accordance 
with  this  rule,  NOAA  expects  that  the 
administrative  record  will  serve  as  the 
foundation  for  any  judicial  review  of 
such  assessment. 

Subpart  E — Restoration  Planning  Phase 

I.  Purpose 

The  purpose  of  the  Restoration 
Planning  Phase  is  to  evaluate  and 
quantify  information  on  potential 
injuries  to  natural  resources  and/or 
services  (injury  assessment),  and  use 
that  information  to  determine  the  need 
for  and  scale  of  restoration  actions 
(restoration  selection).  The  assessment 
is  essentially  a  restoration  scoping 
exercise,  and  the  various  studies  and 
analyses  conducted  during  this  phase 
should  be  viewed  fi'om  the  restoration 
perspective.  Potential  assessment 
activities  should  be  examined  carefully 
to  ensure  that  the  results  will  be  useful 
and  relevant  to  restoration. 

Development  of  a  conceptual  linkage 
between  injury  and  restoration  early  in 
the  natural  resource  damage  assessment 
process  should  facilitate  and  minimize 
the  costs  of  the  assessment  by  assisting 
the  trustees  in  focusing  on  the  most 
relevant  injuries  to  be  included  in  the 
assessment,  designing  studies  that  are 
relevant  to  restoration,  and  planning 
appropriate  restoration  actions.  The  rule 
provides  that  trustees  may  use  a  range 
of  possible  assessment  procedures  for 
injury  assessment  and  restoration 
planning  (see  the  discussion  of  §  990.27, 
“Use  of  Assessment  Procedures”). 


//.  Injury  Assessment 

A.  Purpose 

The  goal  of  injury  assessment,  which 
includes  determination  and 
quantification  of  injury,  is  to  evaluate 
the  nature,  degree,  and  spatial  and 
temporal  extent  of  injuries  to  natural 
resources  and/or  services,  thus 
providing  a  technical  basis  for 
evaluating  the  need  for  and  scale  of 
restoration.  While  the  basic  steps 
discussed  below  are  applicable  to  all 
assessments,  selection  of  approaches  for 
demonstrating  exposure,  pathway,  and 
injury  will  be  incident-specific. 

To  determine  injury  under  this  rule, 
trustees  must  determine  if: 

(i)  The  definition  of  “injury”  is  met; 
and 

(ii)  (a)  An  injured  natural  resource  has 
been  exposed  to  the  discharged  oil,  and 
a  pathway  can  be  established  fi-om  the 
discharge  to  the  exposed  natural 
resource;  and/or 

(b)  Any  injury  to  or  impairment  of  a 
natural  resource  service  has  occurred  as 
a  result  of  response  actions  or  a 
substantial  threat  of  a  discharge  of  oil. 
These  steps  for  determining  injury  and 
related  concepts  are  described  in  more 
detail  below. 

B.  Injury  Determination 
1.  Definition  of  Injury 

Under  this  rule,  trustees  must 
determine  if  the  definition  of  “injury” 
has  been  met.  “Injury”  is  defined  as  an 
observable  or  measurable  adverse 
change  in  a  natural  resource  or 
impairment  of  a  service. 

Injury  includes  adverse  changes  in  the 
chemical  or  physical  quahty  or  viability 
of  a  natural  resource.  The  simplest 
example  is  death  of  an  organism,  but 
indirect,  delayed,  or  sublethal  effects 
may  also  constitute  injury.  Potential 
categories  of  injuries  include  adverse 
changes  in:  survival,  growth,  and 
reproduction;  health,  physiology  and 
biological  condition;  behavior; 
community  composition;  ecological 
processes  and  functions;  physical  and 
chemical  habitat  quality  or  structure; 
and  services  to  the  public. 

Although  injury  is  often  thought  of  in 
terms  of  adverse  changes  in  biota,  the 
definition  of  injury  imder  this  rule  is 
broader.  Injuries  to  non-living  natural 
resources  (e.g.,  oiled  sand  on  a 
recreational  beach)  as  well  as  injuries  to 
natural  resource  services  (e.g.,  lost  use 
associated  with  a  fisheries  closure  to 
prevent  harvest  of  tainted  fish,  even 
though  the  fish  themselves  may  not  be 
injured)  may  be  considered. 

This  list  of  potential  adverse  changes 
is  not  intended  to  be  inclusive  of  all 
injuries  that  trustees  may  evaluate. 


2.  Exposure 

The  purpose  of  the  exposure  portion 
of  an  injury  assessment  is  to  establish 
whether  natural  resources  came  into 
contact  with  the  oil  from  the  incident. 
Early  consideration  of  exposure  should 
help  to  focus  the  assessment  on  those 
natural  resources  and/or  services  that 
are  most  likely  to  be  injured  by  an 
incident. 

Trustees  must  establish  whether  the 
natural  resource  came  into  contact, 
either  directly  or  indirectly,  with  the  oil 
discharged  firom  the  incident.  Under  the 
rule,  exposure  is  broadly  defined  to 
include  not  only  direct  physical 
exposure  to  oil,  but  also  indirect 
exposure  (e.g.,  injury  to  an  organism  as 
a  result  of  disruption  of  its  food  web). 
Documenting  exposure  is  a  prerequisite 
to  determining  injury,  except  for 
response-related  injuries  emd  injuries 
resulting  fi-om  substantial  threats  of 
discharges.  However,  evidence  of 
exposure  alone  may  be  insufficient  to 
conclude  that  injury  to  a  natural 
resource  has  occurred  (e.g.,  the  presence 
of  petroleum  hydrocarbons  in  oyster 
tissues  may  not,  in  itself,  constitute  an 
injury). 

Exposure  can  be  established  with 
either  quantitative  or  qualitative 
procedures.  As  with  o^er  elements  of 
the  assessment,  selection  of  procedures 
for  establishing  oil  exposure  will 
depend  on  the  type  and  volume  of 
discharged  oil,  natural  resources  at  risk, 
and  nature  of  the  receiving 
environment.  A  combination  of 
assessment  procedures  may  be 
necessary  to  determine  exposure.  For 
example,  chemical  analysis  of  oil  in 
sediments,  alone,  may  not  be  adequate 
to  conclude  that  a  benthic  organism  was 
otherwise  exposed  to  the  oil.  Likewise, 
the  presence  of  petroleum  in  fish  tissue, 
alone,  may  not  be  adequate  to  link  the 
exposure  to  the  discharge  because 
metabolism  of  the  oil  may  blur  its 
chemical  characterization.  The 
combination  of  the  two  procedvures  may, 
however,  add  to  the  weight  of  evidence 
establishing  exposure. 

Trustees  must  determine  the  most 
appropriate  procedures  to  evaluate 
exposure  on  an  incident-specific  basis. 
For  some  types  of  incidents,  visual 
observation  in  the  field  and/or  modeling 
may  be  adequate  to  document  exposiure. 
For  other  incidents,  more  involved  site- 
specific  sampling,  including  chemical 
analysis  and  biological  data  collection 
and  analysis,  may  be  more  appropriate. 

3.  Pathways 

To  determine  whether  em  injury 
resulted  from  a  specific  incident,  a 
pathway  linking  the  incident  to  the 
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injury  must  be  established.  As  with 
exposure,  establishing  a  pathway  is  a 
prerequisite  to  determining  injury, 
except  for  response-related  injuries  and 
injuries  resulting  from  a  substantial 
threat  of  a  discharge.  However,  evidence 
of  a  pathway,  alone,  is  not  sufficient  to 
conclude  that  injury  has  occvured  (e.g., 
demonstrating  that  prey  species  are 
oiled  can  be  used  to  document  that  a 
pathway  to  a  predator  species  exists; 
however,  such  data  do  not,  in 
themselves,  establish  that  the  predator 
species  is  injured). 

Pathway  determination  may  include, 
but  is  not  limited  to  an  evaluation  of  the 
sequence  of  events  by  which  the 
discharged  oil  was  transported  from  the 
incident  and  either: 

(i)  Came  into  direct  physical  contact 
with  the  exposed  natural  resource  (e.g., 
oil  transported  from  an  incident  by 
ocean  currents,  wind,  and  wave  action 
to  directly  oil  shellfish);  or 

(ii)  Caused  an  indirect  injury  to  a 
natural  resource  and/or  service  (e.g.,  oil 
transported  from  an  incident  by  ocean 
currents,  wind,  and  wave  action  cause 
reduced  populations  of  bait  fish,  which 
in  turn  results  in  starvation  of  a  fish¬ 
eating  bird;  or,  oil  transported  from  an 
incident  by  currents,  wind,  and  wave 
action  causes  the  closure  of  a  fishery  to 
prevent  potentially  tainted  fish  from 
being  marketed). 

Pathway  determination  does  not 
require  that  injured  natural  resources 
and/or  services  be  directly  exposed  to 
oil.  In  the  example  provided  above,  fish- 
eating  birds  are  injtired  as  a  result  of 
decreases  in  food  availability.  However, 
trustees  must  always  determine  the 
existence  of  a  pathway  relating  the 
incident  to  the  injured  natural  resource 
and/or  service,  if  the  injiuy  is  ca.ised  by 
direct  e?cposure  to  oil. 

Pathways  may  include,  but  are  not 
limited  to,  movemenL'exposmn  through 
the  water  suriace,  water  coiumn, 
sediments,  soil,  groundwater,  air,  or 
biota. 

As  with  exposu’^  determination, 
tmstees  must  determine  the  most 
appropiiate  procedures  to  evaluate 
whether  a  pathway  exists  on  an 
incident-specific  basis. 

Understanding  the  potential  path  ways 
will  also  help  to  narrow  the  scope  of  the 
assessment,  and  may  be  important  in 
deciding  which  assessment  procedures 
to  use.  For  example,  if  a  paiticular 
procedure  does  not  address  injuries  that 
occur  through  air  or  terrestrial 
pathways,  it  would  not  be  appropriate 
to  use  that  j»oced\ire  in  cases  where 
such  pathways  are  predominant. 


4.  Selection  of  Injuries  to  Include  in  the 
Assessment 

During  the  Preassessment  Phase, 
trustees  may  collect  information  on  a 
wide  range  of  potential  injuries.  As  a 
result,  a  long  inventory  of  potential 
injuries  resulting  from  the  incident  is 
often  developed.  Because  the  collection 
of  information  on  injury  must  be  related 
to  the  incident  and  consistent  with 
restoration  planning,  developing 
scientific  knowledge  for  its  own  sake  is 
not  part  of  an  assessment  under  this 
rule. 

To  compile  an  inventory  of  potential 
injuries  to  include  in  the  assessment, 
trustees  should  determine  the  extent  to 
which  the  following  information  is 
known  or  can  be  obtained  for  each 
injury: 

(i)  Natural  resources  and  ser\dces  of 
concern; 

(ii)  Kinds  of  procedures  available  to 
evaluate  and  quantify  injury,  and 
associated  time  and  cost  requirements; 

(iii)  Evidence  indicating  exposure; 

(iv)  Pathway  from  the  incident  to  the 
natural  resource  and/or  service  of 
concern; 

(v)  Adverse  change  or  impairment 
that  constitutes  injury; 

(vi)  Evidence  indicating  injury; 

(vii)  Mechanism  by  which  injury 
occuTTed; 

(viii)  Potential  degi-ee,  and  spatial  and 
temporal  extent  of  the  injury; 

(ix)  Potential  natural  recovery  period; 
and 

(x)  Kinds  of  primary  and/or 
compensatory  restoration  actions  that 
are  feasible. 

Analysis  of  the  factors  above  should 
produce  a  list  of  injuries  appropriate  to 
evaluate  in  the  assessment. 

C.  Injury  Quantificahon 

Injury  quantification  is  the  process  by 
which  trustees  detemiine  the  degree, 
and  spatial  and  temporal  extent  of 
injuries  relative  to  baseline.  Thus,  injury 
quantification  typically  provides 
information  on  the  scale  of  restoration 
that  may  be  necessary. 

1.  Injiu^  Quantification  Information- 
Needs 

A  variety  of  procedures  for  injury 
quantification  may  be  available  to 
trustees.  However,  because  the  ultimate 
purpose  of  injury  quantification  is 
ideally  to  facilitate  the  design  and  scale 
of  restoration  actions,  injury 
quantification  should,  at  a  minimum, 
evaluate  the  following  factors: 

(i)  Degree  of  the  injury.  Degi-ee  may  be 
expressed  in  terms  such  as  percent 
mortality,  proportion  of  a  population, 
species,  commimity,  or  habitat  affected. 


extent  of  oiling,  and  availabihty  of 
substitute  services. 

(ii)  Spatial  extent  of  the  injury.  Spatial 
extent  may  include  quantification  of  the 
total  area  or  volume  of  injury. 

(iii)  Temporal  extent  of  the  injury. 
Duration  of  injury  may  be  expressed  as 
the  total  length  of  time  that  the  natural 
resource  and/or  service  is  adversely 
affected,  starting  at  the  time  of  the 
incident  and  continuing  until  the 
natural  resources  and  services  return  to 
baseline. 

In  order  to  scale  restoration  actions, 
trustees  may  find  it  useful  to  develop  an 
estimate  of  the  total  quantity  of  injury 
that  integrates  the  degree,  and  spatial 
and  temporal  extent  of  injury.  For 
example,  quantification  of  the  total 
losses  of  wetland  habitat  injured  by  oil 
could  be  obtained  by  estimating  the 
total  number  of  acres  of  severely  oiled 
wetland  in  which  vegetation  is  totally 
killed,  the  natural  recovery  time  for 
severely  oiled  wetland,  the  total  number 
of  acres  of  moderately  oiled  wetland  in 
which  vegetation  is  not  completely 
killed  but  the  wetland  has  lower  levels 
of  productivity,  a.nd  the  natural  recovery 
time  for  moderately  oiled  wetland.  This 
information  could  be  combined  to 
quantify  the  total  number  of  “acre- 
years”  of  wetland  injiuy  to  scale 
restoration  actions. 

2.  Conceptual  Approaches  to 
Quantification 

Trustees  may  pursue  several  different 
conceptual  approaches  to  injury 
quantification.  Under  these  approaches, 
injury  may  be  quantified  in  terms  of: 

(i)  The  degree,  and  spatial  arid 
temporal  extent  of  injury  to  a  natural 
resource; 

(ii)  The  degree,  and  spatial  and 
temporal  extent  of  injurcy  to  a  natural 
resource,  with  subsequent  translation  of 
that  adverse  change  to  a  reduction  iii 
sendees  provided  by  the  natural 
resGurce;  or 

(iii)  The  amount  of  services  lost  as  a 
result  of  the  incident. 

Examples  of  the  first  app^^oach 
include  quantifying  the  number  of  fish 
or  seabird  moitalities  caused  by  a 
discha.rge  of  oil.  Examples  of  the  second 
approach  include  quantifying 
reductions  in  fish  populations  with 
subsequent  estimation  of  the  reduction 
in  the  value  of  a  recreational  fishing  day 
lost,  given  the  injury,  or  quantifying  the 
amount  of  lost  spawning  habitat  as  a 
result  of  oiling  with  subsequent 
estimation  of  the  number  of  fish  that 
would  have  been  produced  by  that 
habitat.  An  example  of  the  third 
approach  includes  direct  measurement 
of  the  number  of  beach  user  days  lost  as 
a  result  of  a  beach  closure.  For  a 
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particular  injury,  trustees  should  use 
whichever  approach  is  most  appropriate 
to  the  circiunstances  of  the  incident. 

D.  Analysis  of  Natural  Recovery 

Natural  recovery  is  a  restoration 
alternative  whereby  injured  natural 
resources  and  services  are  allowed  to 
return  to  conditions  prior  to  the 
incident  without  human  intervention, 
following  any  response  actions.  Under 
this  rule,  trustees  must  estimate  the  time 
for  natural  recovery  in  order  to  quantify 
injiuy.  Analysis  of  recovery  times  may 
include  such  factors  as; 

(i)  The  nature,  degree,  and  spatial  and 
temporal  extent  of  injury: 

(ii)  The  sensitivity  and  vulnerability 
of  the  injiued  natural  resource  and/or 
service; 

(iii)  The  reproductive  and  recruitment 
potential; 

(iv)  The  resistance  and  resilience 
(stability)  of  the  affected  environment; 

(v)  The  natural  variabihty;  and 

(vi)  The  physical/chemical  processes 
of  the  affected  environment. 

Although  it  is  desirable  to  accoimt  for 
these  factors  emd  produce  a  rigorous 
quantitative  natural  recovery  estimate 
for  a  particuleir  natural  resource,  this 
may  not  be  practicable  for  many 
injuries.  As  with  any  assessment 
procedure  used  imder  the  rule,  the  most 
appropriate  procedure  that  meets  the 
standards  for  acceptable  procedures  in 
§  990.27  of  the  rule  must  be  used  for 
estimating  natiiral  recovery.  Thus, 
imder  this  rule,  where  quantitative 
procedures  are  lacking,  inadequate,  or 
uimecessarily  costly  to  precisely 
estimate  natural  recovery  times,  trustees 
may  use  appropriate  qualitative 
procedures  to  develop  estimates  where 
needed. 

III.  Restoration  Selection 
A.  Piupose 

Once  injiuy  assessment  is  completed, 
trustees  must  develop  a  plan  for 
restoring  the  injured  natural  resources 
and  services.  Under  this  rule,  trustees 
must  identify  a  reasonable  range  of 
restoration  alternatives,  evaluate  those 
alternatives,  select  an  alternative, 
develop  a  Draft  Restoration  Plan,  and 
produce  a  Final  Restoration  Plan. 

If  the  information  on  injury 
determination  and  quantification  and  its 
relevance  to  restoration  justify 
restoration,  trustees  may  proceed  with 
restoration  planning.  Otherwise, 
trustees  may  not  take  additional 
assessment  actions.  However,  trustees 
may  recover  all  reasonable  assessment 
costs  incurred  up  to  this  point. 


B.  Developing  a  Reasonable  Raj^ge  of 
Alternatives 

1.  General 

Trustees  must  identify  a  reasonable 
range  of  restoration  alternatives  for 
consideration.  Each  alternative  is 
comprised  of  primary  and/or 
compensatory  restoration  components 
that  address  one  or  more  specific 
injuries  associated  with  the  incident. 
Primary  restoration  refers  to  any  actions 
taken  to  return  the  injured  natural 
resources  and  services  to  baseline  on  an 
accelerated  time  firame.  Natural 
recovery,  in  which  no  human 
intervention  is  taken  to  accelerate 
recovery  of  the  injured  natural  resource 
and  service,  is  included  under  the 
primary  restoration  component. 
Compensatory  restoration  refers  to  any 
actions  taken  to  compensate  for  the 
interim  losses  of  natural  resources  and 
services,  from  the  time  of  the  incident 
until  recovery  is  achieved. 

Each  alternative  must  be  designed  so 
that,  as  a  package  of  one  or  more 
actions,  the  alternative  would  satisfy 
OPA’s  goal  to  make  the  environment 
and  public  whole  for  injuries  resulting 
firom-  an  incident.  Only  those 
alternatives  considered  technically 
feasible  and  in  accordance  with 
applicable  laws,  regulations,  or  permits 
may  be  considered  further  under  this 
rule.  Acceptable  restoration  alternatives 
include  any  of  the  actions  authorized 
under  OPA  (restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent),  or  any  combination  of  those 
actions. 

2.  Primary  Restoration 

Trustees  must  consider  primary 

restoration  actions,  including  a  natural 
recovery  alternative.  Alternative 
primary  restoration  actions  can  range 
fi-om  natural  recovery  with  no  human 
intervention,  to  actions  that  prevent 
interference  with  natural  recovery,  to 
more  intensive  actions  expected  to 
return  injured  natural  resources  and 
services  to  baseline  faster  or  with  greater 
certainty  than  natural  recovery. 

When  identifying  primary  restoration 
actions  to  be  considered,  trustees  should 
consider  whether  activities  exist  that 
would  prevent  or  limit  the  effectiveness 
of  restoration  actions  (e.g.,  residual 
sources  of  contamination).  Trustees 
should  also  consider  whether  any 
primary  restoration  actions  are 
necessary  to  return  the  physical, 
chemical,  and  biological  conditions 
necessary  to  allow  recovery  or 
restoration  of  the  injured  natural 
resources  (e.g.,  replacement  of  sand  or 
vegetation,  or  modifying  hydrologic 
conditions).  Finally,  trustees  should 


consider  whether  restoration  actions 
focusing  on  certain  natural  resources 
and  services  would  be  an  effective 
approach  to  achieving  baseline 
conditions  (e.g.,  replacing  essential 
species,  habitats,  or  public  services  that 
would  facilitate  the  replacement  of 
other,  dependent  natural  resource  and 
service  components). 

3.  Compensatory  Restoration 

In  addition  to  primary  restoration, 
trustees  must  consider  compensatory 
restoration  actions  in  some  or  all  of  the 
restoration  alternatives.  The  extent  of 
interim  natural  resource  or  service 
losses  that  must  be  addressed  by  a 
particular  restoration  alternative  may 
vary  depending  on  the  level  and  speed 
of  recovery  generated  by  the  primary 
restoration  component  of  the  restoration 
alternative. 

To  the  extent  practicable,  when 
identifying  the  compensatory 
restoration  components  of  the 
restoration  alternatives,  trustees  should 
consider  compensatory  restoration 
actions  that  provide  services  of  the  same 
type  and  qu^ty,  and  of  comparable 
value  as  those  injured.  This  is  the 
preferred  approach  to  identifying 
compensatory  restoration  actions.  If 
such  actions  do  not  provide  a 
reasonable  range  of  alternatives,  trustees 
should  identify  actions  that,  in  the 
judgment  of  the  trustees,  will  provide 
services  of  at  least  comparable  type  and 
quality  as  those  injured.  Where  the 
injured  and  replacement  natural 
resources  and  services  are  not  of 
comparable  value,  the  scaling  process 
will  involve  valuation  of  injured  and 
replacement  services. 

In  general,  both  primary  and 
compensatory  restoration  of  services 
must  be  accomplished  through  actions 
to  restore  natural  resources  or  to 
preserve  or  enhance  the  amount, 
quality,  and/or  availability  of  natural 
resources  that  provide  the  same  or 
similar  services.  This  may  include 
actions  to  improve  access  to  natural 
resources,  although  in  selecting  such 
actions,  the  trustees  must  care^lly 
evaluate  the  direct  and  indirect  impacts 
of  the  improved  access  on  natural 
resource  quality  and  productivity.  In  the 
natural  resource  damages  context,  a 
service  may  not  be  viewed  as  an  abstract 
economic  unit  or  activity  that  may  be 
restored  independently  of  the  natural 
resources  from  which  the  service  flows. 

4.  Scaling  Restoration  Actions 

To  ensure  that  a  restoration  action 
will  appropriately  address  the  injuries 
resulting  firom  an  incident,  trustees  must 
scale  the  action.  For  primary  restoration, 
scaling  as  described  in  the  rule 
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generally  applies  to  acquisition  and/or 
replacement  actions,  whereas  the 
amount  of  direct  restoration  or 
rehabilitation  to  imdertake  may  be 
determined  based  on  such  factors  as 
area  of  habitat  contaminated  at 
unacceptable  levels,  or  the  volume  of 
removed  sand  that  should  be  re¬ 
supplied.  The  approaches  that  may  be 
used  to  assess  the  appropriate  scale  of 
a  restoration  action  to  compensate  for 
public  losses  include  resource-to- 
resoxuce  or  service-to-service 
approaches,  or  valuation  approaches. 
Trustees  should  be  careful  to  avoid 
double-counting,  which  could  result 
from  developing  multiple  restoration 
actions  that  compensate  for  ecological 
and  direct  human  services  losses  over 
time.  For  example,  when  determining 
the  need  for  compensatory  restoration 
actions  that  directly  address  lost  human 
services,  trustees  should  take  into 
account  any  compensation  for  those  lost 
human  services  provided  by  other 
actious  intended  to  compensate  for  lost 
ecological  services. 

^a.  Resource-to-Resource  and  Ser\dce-to- 
Service  Scaling  Approaches 

Under  the  resource-to-resoiuce  and 
.service-to-  service  approaches  to  scaling, 
the  appropriate  quantity  of  replacement 
natural  resovuces  and/ or  seivices  is 
determined  by  obtaining  equivalency 
between  the  injured  and  replacement 
aatural  resources  and/or  services,  after 
appropriately  discounting  for 
differences  in  the  timing  of  the  injury 
and  the  replacement.  Trustees  must 
consider  use  of  the  resource-to-resource 
or  service-to-service  approach  for 
actions  that  provide  natural  resoiuces 
and/or  sendees  of  the  same  type  an.d 
quality,  and  comparable  value  to  those 
injured. 

Under  the  resource-to-resource  or 
ser\dce-to-service  approach,  NOAA 
recommends  use  of  habitat  equivalency 
analysis,  or  comparable  procedures, 
when  injured  natural  resources  and/or 
services  are  primarily  of  indirect  human 
use  (e.g.,  species  habitat  or  biological 
natural  lesoui'ces  for  which  human  uses 
are  primarily  off-site).  (See  Appendix  B 
at  the  end  of  this  preamble  for  a 
description  of  habitat  equivalency 
analysis.)  If  injured  services  are  human 
uses  (e.g.,  recreational  services),  then  a 
behavioral  model  of  human  use  may  be 
used  to  determine  the  scale  of  the 
restoration  action  necessary  to  provide 
the  appropriate  level  of  human  uses.  For 
example,  if  the  interim  lost  services  are 
lost  recreational  beach  days,  then  the 
restoration  action  may  be  designed  to 
provide  the  requisite  number  of 
recreational  beach  days  by,  for  example. 


improving  access  to  existing  public 
beaches. 

b.  Valuation  Approach 

Where  trustees  have  determined  that 
resource-to-resource  or  service-to- 
service  scaling  is  not  appropriate, 
trustees  may  use  the  valuation  approach 
to  scaling.  The  valuation  approach 
requires  that  trustees  determine  the 
amount  of  natural  resources  and/or 
services  that  must  be  provided  to 
produce  comparable  value  to  the  public 
as  the  loss  in  public  value  resulting 
from  the  injuries.  The  approach  relies 
on  the  concept  that  lost  value  can  be 
determined  using  one  of  a  variety  of 
possible  units  of  exchange,  including 
units  of  natural  resource  services  or 
dollars.  The  valuation  approach  requires 
that  the  value  of  injured  natural 
resources  and/or  services  be  measured 
explicitly,  and  that  a  restoration  action 
provide  natural  resources  and/or 
services  of  equivalent  value  to  the 
public.  To  properly  scale  a  restoration 
action,  trustees  might  have  to  measure 
the  values  of  varying  sizes  of  the 
restoration  action  to  determine  the  size 
of  an  action  that  will  replace  the  value 
of  injiued  natural  resources  and/or 
services.  For  proper  comparison,  ail 
values  lost  or  provided  over  time  should 
be  converted  into  present  value  terms  by 
discounting. 

The  valuation  approach  may  ije 
implemented  with  separate  calculations 
of  losses  and  gains.  A  variety  of 
valuation  procedures  is  available  for 
this  purpose,  including  the  travmi  cost 
method,  factor  income  approach, 
hedonic  price  models,  models  of  market 
supply  and  demand,  contingent 
valuation,  and  conjoint  analysis.  (See 
Appendix  B  at  the  end  of  this  preamble 
for  descriptions  of  these  procedmes.) 

Where  feasible,  trustees  should  use 
the  same  or  similar  valuation 
procediires  for  measuring  the  value  of 
the  injured  services  and  Ae  value  of  the 
services  provided  by  thv.  restoration 
actions.  Trustees  must  ensure  that  bias 
is  not  introduced  into  the  scaling 
calculations  via  the  separate 
calCTiiations  of  losses  and  gains, 
particularly  when  different  valuation 
procedmes  are  used. 

Alternatively,  it  may  be  possible  to 
implement  the  valuation  approach  with 
a  single  survey  eliciting  the  direct 
resomce-to-resource  trade-offs  between 
the  injmed  natmal  resources  and 
potential  compensatory  natural 
resomces.  Conjoint  analj'sis,  or 
contingent  choice  analysis,  may  provide 
suitable  procedures  for  these 
measurements. 

Trustees  may  use  any  reliable 
procedme  suitable  for  scaling 


compensatory  restoration  that  meets  the 
standards  for  acceptable  procedmes  in 
§  990.27  of  the  rule.  Where  the 
circiunstances  are  such  that  a  site- 
specific  application  of  a  valuation 
procedme  does  not  meet  the  reasonable 
cost  criterion,  the  trustees  may  consider 
using  benefits  transfer.  The  choice  of 
approaches  in  a  particular  context  will 
depend  upon  the  types  of  injuries  and 
the  type  of  services  provided  by  the 
restoration  action. 

If  valuation  of  the  natmal  resomces 
and/or  services  provided  by  a 
compensatory  restoration  action  could 
not,  in  the  judgment  of  the  tnistees,  be 
performed  within  a  reasonable  time 
frame  or  at  a  reasonable  cost  consistent 
with  §  990.27(a)  of  the  rule,  the  trustees 
may  calculate  the  monetary  value  of  the 
injmed  natmal  resomces  and/or 
services,  and  then  select  the  scale  of  a 
restoration  action  that  has  a  cost 
equivalent  to  the  lost  monetary  value. 
However,  the  responsible  parties  may 
request  that  trustees  value  the  natur^it 
resources  and  services  provided  by  the 
restoration  action,  following  the  process 
outlined  in  §  990.14(c)  of  the  rule. 

c.  Treatment  of  Uncertainty  and 
Discoimting 

When  scaling  a  restoration  action, 
trustees  should  address  the 
uncertainties  associated  witli  the 
predicted  consequences  of  both  the 
primary  and  compensatory  restoration 
actions  that  will  affect  the  level  and 
duration  of  losses  from  ifre  injury  and 
gains  from  the  compensatory  restoration 
action.  In  addition,  tinstees  must  take 
account  of  the  value  of  time  in  the 
scaling  calculations  by  discomiting  to 
the  present  the  interim  lost  services  or 
the  value  of  interim  lost  services  due  to 
the  injury,  as  well  as  the  gain  in  services 
or  service  value  from  the  restoration 
action.  The  reference  date  for  the 
discounting  calculation  is  the  date  at 
which  the  demand  is  presented. 

NOAA  recommends  that,  where 
feasible,  the  trustees  should  use  risk- 
adjusted  measures  of  losses  emd  gains, 
in  conjunction  with  a  riskless  rate  of 
discount  reflecting  the  social  rate  of 
time  preference  for  natural  resouTces 
(i.e.,  the  rate  society  is  willing  to 
substitute  between  present  and  future 
consumption  of  natmal  resources  with 
certainty).  Risk-adjusted  measmes  of 
losses  and  gains  take  account  of  the  fact 
that  people  tend  to  be  risk  averse,  and 
must  be  compensated  for  bearing 
uncertainty.  For  example,  it  may  be 
possible  to  compensate  for  uncertainty 
in  outcomes  from  compensatory 
restoration  actions  with  a  larger  scale 
action.  Because  of  the  difficulty  in 
determining  the  rate  of  time  preference 
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for  goods  (such  as  natural  resources) 
that  are  not  generally  sold  in  a  market, 
a  real  rate  of  three  percent  (3%)  is 
recommended  as  a  riskless  rate,  unless 
justification  is  presented  for  a  rate  more 
appropriate  for  the  specific  context. 
Alternatively,  if  the  streams  of  losses 
and  gains  cannot  be  adequately  adjusted 
for  risks,  then  NOAA  recommends  use 
of  a  discount  rate  that  incorporates  a 
suitable  risk  adjustment  to  the  riskless 
rate. 

Existing  economic  literature  suggests 
that  three  percent  (3%)  is  a  reasonable 
choice  for  the  social  rate  of  time 
preference,  given  that  it  is  the  middle  of 
the  range  of  values  for  the  subjective 
rate  of  time  preference  implied  by  long- 
run  growth  models  of  the  U.S.  economy. 
Further,  3%  is  at  the  lower  end  of  the 
range  of  the  financial  opportunity  costs 
of  consumption,  which  are  relatively 
low  for  individuals  who  are  net  savers, 
and  much  higher  for  individuals  who 
are  net  borrowers.  The  long-term 
average  real  after  tax  rate  of  retirni  on 
3-month  Treasury  bills,  a  proxy  for  a 
riskless  savings  asset,  is  aroimd  one 
percent  (1%),  though  more  recent  rates 
are  substantially  higher  (aroimd  2% 
during  the  1983-1994  period). 

Consumer  borrowing  rates  depend  upon 
the  source  of  financing,  but  may  exceed 
ten  percent  (10%)  in  real  terms  for  many 
credit  cards.  Because  consumers’  use  of 
natural  resources  does  not  occur 
primarily  through  market  transactions, 
consumers  do  not  necessarily  adjust 
their  inter-temporal  consumption  of 
natural  resources  in  response  to  the 
relevant  intertemporal  financial  trade- 
ofis  available  to  them;  nonetheless,  the 
financial  opportunity  costs  provide  an 
additional  reference  point. 

The  analysis  should  be  conducted  in 
real  terms  (e.g.,  in  rmits  of  services,  or 
in  dollars  of  a  specified  base  year).  By 
definition,  an  analysis  conducted  in 
units  of  natural  resources  or  services  is 
in  real  terms.  If  the  analysis  is 
conducted  in  money  value  terms,  then 
all  money  values  should  be  specified  in 
terms  of  the  dollars  of  a  specified  base 
yeeu.  To  adjust  the  measures  of 
monetary  losses  or  gains  to  dolleus  of 
the  specified  base  year,  the  Consumer 
Price  Index  is  most  appropriate  when 
the  measure  of  losses  is  consumer 
surplus.  Alternatively,  for  more 
generalized  measiues  of  losses  or  for 
future  projections  of  inflation,  trustees 
may  use  the  Gross  Domestic  Product 
price  index,  for  which  the 
Administration  predicts  a  time-series  of 
futuure  deflators  every  year.  Sovux:es  of 
information  for  discounting  are 
identified  in  the  preamble  discussion  of 
discounting  in  the  Implementation 
Phase. 


C.  Evaluation  of  Restoration 
Alternatives 

1.  General 

Once  trustees  have  developed  a 
reasonable  range  of  restoration 
alternatives,  they  must  evaluate  those 
alternatives.  This  evaluation  is  based,  at 
a  minimum,  on: 

(i)  The  cost  to  carry  out  the 
alternative; 

(ii)  The  extent  to  which  each 
alternative  is  expected  to  meet  the 
trustees’  goals  and  objectives  in 
returning  the  injured  natural  resources 
and  services  to  baseline  and/or 
compensate  for  interim  losses; 

(iii)  The  likelihood  of  success  of  each 
alternative; 

(iV)  The  extent  to  which  each 
alternative  will  prevent  future  injury  as 
a  result  of  the  incident,  and  avoid 
collateral  injury  as  a  result  of 
implementing  the  alternative; 

(v)  The  extent  to  which  each 
alternative  benefits  more  than  one 
natural  resource  and/or  service;  and 

(vi)  The  effect  of  each  alternative  on 
public  health  and  safety. 

Based  on  an  evaluation  of  these 
factors,  trustees  must  select  a  preferred  . 
restoration  altemative(s).  If  the  trustees 
conclude  that  two  or  more  alternatives 
are  equivalent  based  on  the  above 
factors,  the  trustees  must  select  the  most 
cost-effective  alternative. 

When  selecting  a  restoration 
alternative,  trustees  should  consider  the 
relationship  between  costs  and  benefits. 
However,  reducing  the  selection  process 
to  a  strict  comparison  of  restoration 
costs  to  monetized  natural  resource 
values  is  not  required  and  may  not  be 
appropriate.  Instead,  the  rule  requires 
trustees  to  evaluate  each  alternative 
according  to  the  factors  listed  above  and 
identify  a  preferred  alternative.  NOAA 
believes  this  approach  provides 
adequate  protection  against  selection  of 
an  inappropriately  costly  alternative. 

2.  Pilot  Restoration  Projects 

If  the  range  of  restoration  alternatives 
under  consideration  is  limited  or  poorly 
developed,  or  if  a  promising  restoration 
action  cannot  be  adequately  evaluated 
without  testing,  trustees  may  implement 
pilot  projects.  Pilot  projects  should  only 
be  undertaken  when,  in  the  judgment  of 
the  trustees,  these  projects  are  likely  to 
successfully  provide  information  for  the 
evaluation  factors  specified  above  at  a 
reasonable  cost  and  in  a  reasonable  time 
frame.  Examples  of  situations  where 
pilot  projects  may  be  appropriate 
include  application  of  a  proven 
technology  in  a  different  habitat  type,  or 
using  different  species  than  those  used 
in  previous  applications. 


D.  Restoration  Plans 

1.  Purpose 

After  selecting  a  restoration 
alternative,  trustees  must  prepare  a  Draft 
Restoration  Plan.  Development  of  a 
Draft  Restoration  Plan  provides  a 
vehicle  for  informing  the  affected  and 
interested  public  of  the  results  of  the 
trustees’  analyses  and  decisions,  and 
encouraging  public  review.  Public 
review  can  also  supplement  expert  peer 
review  when  comments  are  solicited 
from  various  professional  communities 
or  other  knowledgeable  persons. 

2.  Draft  Restoration  Plan 

A  Draft  Restoration  Plan  must 
include: 

(i)  A  summary  of  injury  assessment 
procedures  used; 

(ii)  A  description  of  the  nature, 
degree,  and  spatial  and  temporal  extent 
of  injuries  resulting  from  the  incident; 

(iii)  The  goals  and  objectives  of 
restoration; 

(iv)  The  range  of  restoration 

alternatives  considered,  and  a 
discussion  of  how  such  alternatives  , 

were  developed  and  evaluated  under 
this  rule; 

(v)  Identification  of  the  trustees’ 
tentative  preferred  altemative(s); 

(vi)  A  description  of  past  and 
proposed  involvement  of  the 
responsible  peirties  in  the  assessment; 
and 

(vii)  A  description  of  monitoring  for 
documenting  restoration  effectiveness, 
including  performance  criteria  that  will 
be  used  to  determine  the  success  of 
restoration  and  need  for  interim 
corrective  action. 

When  developing  the  Draft 
Restoration  Plan,  trustees  must  clearly 
define  plan  objectives  that  specify  the 
desired  outcome  to  be  accomplished, 
and  the  performance  criteria  by  which 
success^l  restoration  will  be  judged. 
Trustees  must,  at  a  minimum,  determine 
what  criteria  will  constitute  success 
such  that  responsible  parties  are 
relieved  of  responsibility  for  further 
restoration  actions  or  necessitate 
corrective  actions  in  order  to  comply 
with  the  terms  of  a  restoration  or 
settlement  agreement. 

Performance  criteria  include 
structural,  functional,  temporal,  and/or 
other  demonstrable  goals  that  the 
trustees  should  determine  with  respect 
to  all  restoration  actions.  For  example, 
an  agreement  to  create  new  intertidal 
marsh  habitat  as  compensation  for  a 
marsh  injured  by  oil  could  be  described 
by  performance  criteria  including  the 
number  of  acres  to  be  created,  location, 
elevation  of  new  habitat,  species  to  be 
planted  and  details  for  planting  such  as 
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density,  and  time  frame  in  which 
identifiable  stages  of  the  restoration 
action  should  be  completed. 

The  types  of  parameters  that  should 
be  addressed  in  monitoring  include 
duration  and  frequency  of  monitoring 
needed  to  gauge  progress  and  success, 
the  level  of  sampling  needed  to  detect 
success  or  the  need  for  corrective  action, 
and  whether  monitoring  of  a  reference 
or  control  site  is  needed  to  determine 
progress  and  success.  Reasonable 
monitoring  and  oversight  costs  cover 
those  activities  necessary  to  gauge  the 
progress,  performance,  and  success  of 
the  restoration  actions  developed  under 
the  plan. 

3.  Public  Review  and  Comment 

Public  review  emd  comment  of  both 
Draft  and  Final  Restoration  Plans  will 
depend  on  the  nature  of  the  incident 
and  any  applicable  federal  trustee  NEPA 
requirements,  as  described  in 
§§  990.14(d)  and  990.23  of  the  rule,  but 
must  be  sufficient  to  satisfy  OPA’s 
requirement  for  public  involvement  in 
planning  restoration.  Thus,  trustees 
should  consider  such  fa(!tors  as  the  form 
of  the  involvement  (e.g.,  a  hearing, 
notice,  or  solicited  comments),  extent  of 
public  involvement  (e.g.,  timing  and 
frequency),  and  the  forum  for 
communicating  with  the  public  (e.g., 
local  papers,  the  Federal  Register,  direct 
contacts  to  known  interested  parties). 

4.  Final  Restoration  Plan 

After  reviewing  public  comments  on 
the  Draft  Restoration  Plan,  trustees  must 
develop  a  Final  Restoration  Plcm.  As 
part  of  the  Final  Restoration  Plan, 
trustees  must  consider  comments  on  the 
Draft  Restoration  Plan.  In  response  to 
the  comments,  the  trustees  may  need  to 
modify  the  restoration  alternatives  being 
considered,  develop  and  evaluate 
alternatives  that  have  not  been  given 
serious  consideration  by  the  trustees, 
supplement,  improve,  or  modify  the 
analyses,  make  factual  corrections,  or 
explain  why  the  comments  do  not 
warrant  further  trustee  response,  citing 
the  reasons  to  support  the  trustee 
position,  and  possibly  indicate  the 
circiunstances  that  would  trigger 
reappraisal  or  further  response. 

In  the  Final  Restoration  Plan,  trustees 
indicate  the  restoration  alternatives  that 
will  be  implemented  and  include  the 
information  in  the  Draft  Restoration 
Plan.  The  format  of  the  Final 
Restoration  Plan,  which  essentially 
follows  that  of  the  Draft  Restoration 
Plan,  should  clearly  indicate  all 
significant  changes  to  the  Draft 
Restoration  Plan. 


E.  Use  of  a  Regional  Restoration  Plan  or 
Existing  Restoration  Project 

The  rule  allows  trustees  to  consider 
all  or  part  of  an  existing  Regional 
Restoration  Plan  or  other  existing, 
planned,  or  proposed  environmental 
restoration  project  as  one  of  the  range  of 
restoration  alternatives,  including 
natural  recovery,  evaluated  to  restore 
injiuies  resulting  from  a  particular 
incident.  Like  any  other  restoration 
alternative  considered.  Regional 
Restoration  Plans  and  existing 
restoration  projects  must  be  consistent 
with  OPA’s  requirement  that  damages 
recovered  be  used  solely  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  injured  natural  resources 
and/or  services.  Regional  Restoration 
Plans  or  other  existing  restoration 
projects  meet  this  requirement  if  the 
plan  or  project  will  return  injured 
natural  resovux^s  and/or  services  to 
baseline  and/or  compensate  for  interim 
losses.  Use  of  an  existing  plan  or  project 
may  be  considered  as  either  a  primary 
or  compensatory  restoration  action 
vmder  the  rule,  depending  on  the 
circiunstances  of  the  incident,  injuries, 
and  natural  resources  or  services 
provided  by  the  plan  or  project. 

Under  the  rule,  selection  of  an 
existing  plan  or  project  as  the  preferred 
restoration  alternative  requires  that  the 
plan  or  project  had  been  developed  with 
public  review  and  comment,  or  is 
subject  to  public  review  and  comment 
in  accordance  with  the  rule.  The 
existing  plan  or  project  must  also  be 
demonstrated  to  provide  a  sufficient 
link  to  the  incident  in  terms  of  the  type 
and  scale  of  natural  resources  and 
services  provided  by  the  plan  or  project. 

The  rule  also  allows  trustees  to 
recover  partial  funding  of  existing  plans 
or  projects  from  responsible  parties, 
where  a  plan  or  project  that  represents 
the  preferred  primary  or  compensatory 
restoration  for  £m  incident  will  provide 
significantly  greater  levels  of  natural 
resoiuces  and/or  services  than  those  lost 
as  a  result  of  the  incident.  In  these 
instances,  trustees  may  request  the  scale 
of  the  restoration  determined  to  be 
appropriate  for  the  incident  of  concern. 
Trustees  may  pool  such  partial 
recoveries  until  adequate  funding  is 
available  to  implement  the  existing  plan 
or  project.  Trustees  must  medce  diligent 
efforts  to  ensure  that  the  selected  project 
is  implemented  in  a  reasonable  time 
following  initial  recovery  of  partial 
funding. 


Subpart  F — Restoration 
Implementation  Phase 

7.  Introduction 

After  the  completion  of  the 
Restoration  Planning  Phase,  the  trustees 
must:  (i)  close  the  a^inistrative  record 
that  incorporates  the  Restoration 
Planning  Phase  and  open  a  new 
administrative  record  for  the  Restoration 
Implementation  Phase;  (ii)  present  a 
demand  for  implementation  or  for 
damages  to  the  responsible  peirties;  (iii) 
establish  an  account  to  receive  any 
payments  from  the  responsible  parties; 
and  (iv)  implement  restoration. 
Additional  actions  that  could  occur 
during  the  Restoration  Implementation 
Phase  include  filing  an  action  for 
damages  where  the  responsible  parties 
refuse  to  implement  or  pay  for 
restoration  on  receipt  of  the  trustees’ 
demand,  or  seeking  an  appropriation 
from  to  Ae  Oil  Spill  Liabifity  Trust 
Fund,  so  that  restoration  can  be 
implemented. 

77.  Administrative  Record 

Within  a  reasonable  time  after 
completing  restoration  planning  imder 
subpart  E  of  the  rule,  the  administrative 
record  of  the  Restoration  Planning  Phase 
must  be  closed.  Except  as  noted  below, 
no  additional  documents  will  be  placed 
in  the  record.  The  closed  record  will 
constitute  the  body  of  information 
supporting  the  trustees’  decisions 
through  restoration  planning. 

Once  the  record  is  closed,  trustees 
may,  as  a  general  matter,  only  add 
documents  that: 

(i)  Are  offered  by  any  interested  party 
that  did  not  receive  actual  or 
constructive  notice  of  the  Draft 
Restoration  Plan  and  the  opportunity  to 
comment  on  the  Plan; 

(ii)  Do  not  duplicate  information 
already  contained  in  the  administrative 
record;  and 

(iii)  Raise  significant  issues  regarding 
the  Final  Restoration  Plan. 

For  practical  reasons,  it  is  likely  that 
trustees  will  need  to  open  and  maintain 
an  additional  administrative  record  to 
dociiment  implementation  of 
restoration,  lliis  record  should 
document,  at  a  minimum,  all 
Restoration  Implementation  Phase 
decisions,  actions,  and  expenditures, 
including  any  modifications  made  to  the 
Final  Restoration  Plan.  This  record  is 
necessary  to  keep  the  public  informed 
and  for  potential  use  in  any  enforcement 
actions,  such  as  seeking  additional  work 
from  the  responsible  parties  to  comply 
with  the  restoration  plan  and 
implementing  agreements.  The  record 
will  also  ensure  an  accurate  and 
complete  accounting  of  all  actions  and 
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costs  associated  with  implementing  the 
Final  Restoration  Plan. 

The  administrative  record  for 
restoration  implementation  should 
follow  the  same  guidance  for  opening 
and  maintaining  the  previous  record, 
and  for  its  availability  as  discussed  in 
§  990.45  of  the  rule.  The  costs  of 
maintaining  the  administrative  record 
and  making  it  available  to  the  public  are 
part  of  the  costs  of  restoration. 

III.  Presenting  a  Demand  for  Damages  to 
the  Responsible  Parties 

If  the  trustees  and  responsible  parties 
have  successfully  implemented 
cooperative  restoration  planning,  the 
responsible  parties  will  have  thorough 
knowledge  of  the  trustees’  preferred 
restoration  altemative(s)  and  associated 
costs.  In  the  best  circumstances,  the 
responsible  parties  will  already  have 
entered  into  an  enforceable  agreement  to 
either  pay  assessment  costs  and  the 
costs  associated  with  implementing  the 
Final  Restoration  Plan,  or  to  implement 
the  Plan  according  to  trustee 
performance  criteria  and  with  trustee 
oversight  emd  reimburse  trustees  for 
assessment  and  oversight  costs.  Any 
such  existing  agreements  with  the 
responsible  parties  should  be  described 
in  ^e  Draft  and  Final  Restoration  Plans. 

However,  where  such  an  agreement 
with  responsible  parties  has  not  been 
achieved,  the  trustees  must  follow  some 
specific  statutory  requirements  to 
recover  natural  resource  damages,  as 
described  below. 

After  completion  of  restoration 
planning  under  subpart  E  of  the  rule, 
the  trustees  must  present  a  demand  in 
writing  asking  the  responsible  parties 
either  to: 

(i)  Implement  the  Final  Restoration 
Plem  or  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project,  subject  to  trustee  oversight,  and 
reimbimse  the  trustees  for  their 
assessment  and  oversight  costs;  or 

(ii)  Advance  to  the  trustees  a  specified 
sum  representing  assessment  costs  and 
the  trustees’  estimate  of  all  direct  and 
indirect  costs  associated  with 
developing  and  implementing  the  Final 
Restoration  Plan  or  some  component  of 
a  Regional  Restoration  Plan  or  an 
existing  restoration  project,  discounted 
as  provided  in  §  990.63  of  the  rule. 

When  the  trustees  use  a  Regional 
Restoration  Plan,  as  provided  in 
§  990.56  of  the  rule,  the  demand  will 
invite  the  responsible  parties  to 
implement  a  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project  or  advance  the  trustees’  estimate 
of  damages  based  on  the  scale  of  the 
restoration  determined  to  be  appropriate 
for  the  incident  of  concern.  To  avoid 


litigation,  the  responsible  parties  must 
respond  within  ninety  (90)  calendar 
days  in  writing  by  paying  or  providing 
binding  assurance  they  will  reimburse 
trustees’  assessment  costs  and 
implement  the  plan  or  pay  assessment 
costs  and  the  trustees’  estimate  of  the 
costs  of  implementation. 

The  demand  must  also  include: 
identification  of  the  incident  from 
which  the  claim  arises;  identification  of 
the  trustees  asserting  the  claim  and  a 
statement  of  the  statutory  basis  for  their 
trusteeship;  a  brief  description  of  the 
injiuries  for  which  the  claim  is  being 
brought;  the  index  to  the  administrative 
record;  the  Final  Restoration  Plan  or 
Notice  of  Intent  to  Use  a  Regional 
Restoration  Plan  or  Existing  Restoration 
Project;  and  a  request  for  reimbursement 
of  reasonable  assessment  costs,  as 
defined  in  §  990.30  of  the  rule  and 
discounted  as  provided  in  §  990.63(b)  of 
the  rule;  the  cost,  if  cmy,  of  conducting 
emergency  restoration  under  §  990.26  of 
the  rule,  discounted  as  provided  in 
§  990.63(b)  of  the  rule;  and  interest  on 
the  amounts  recoverable,  as  provided  in 
section  1005  of  OPA  (33  U.S.C.  2705), 
which  allows  for  prejudgment  and  post¬ 
judgment  interest  to  be  paid  at  a 
commercial  paper  rate,  starting  from 
thirty  (30)  calendar  days  from  the  date 
a  demand  is  presented  until  the  date  the 
claim  is  paid. 

TV.  Discounting  and  Compounding 
Components  of  the  Claim 

A.  General 

Discounting  is  necessary  for  the 
trustees  to  be  able  to  present  a  claim  for 
a  “sum  certain,”  as  required  by  section 
1001(3)  of  OPA  (33  U.S.C.  2701(3)).  The 
reference  date  for  the  discounting 
calculations  is  the  date  at  which  the 
dememd  is  presented.  Trustees  must 
discount  future  restoration  costs  back  to 
the  present  and  compound  assessment 
and  emergency  restoration  costs  already 
incurred  forward  to  the  present.  The  use 
of  discounting  in  scaling  restoration 
actions  is  discussed  separately  in 
subpart  E  of  the  rule. 

NOAA  recommends  that  trustees  use 
the  U.S.  Treasury  borrowing  rate  on 
marketable  securities  of  comparable 
maturity  to  the  period  of  analysis  for 
both  calculations,  with  some 
qualifications  noted  below. 
Alternatively,  for  state  or  tribal  claims 
for  past  damage  assessment  and 
restoration  costs,  the  state  or  Indian 
tribe  may  use  the  state  or  tribal 
borrowing  rate  on  marketable  securities. 
The  analysis  should  be  conducted  either 
in  terms  of  nominal  values 
(denominated  in  dollars  of  the  year  in 
which  the  losses  or  gains  are  incurred) 


or  in  constant  dollars  of  a  specified  base 
year.  For  compounding  past  emergency 
restoration  and  assessment  costs, 
trustees  should  use  U.S.  Treasury  rate  as 
the  discount  rate  and  represent  the  costs 
in  iioiiiinal  terms,  since  the  nominal 
interest  is  observed  and  past  costs  are 
likely  to  be  denominated  in  nominal 
terms.  Anticipated  inflation  can  be 
incorporated  in  estimates  of  future 
restoration  costs  with  an  appropriate 
inflation  index. 

B.  Estimated  Future  Restoration  Costs 

Most  restoration  actions  will  be 
carried  out  over  a  period  of  years.  If 
funds  are  insufficient  to  cover  the  full 
costs  of  restoration,  including  post¬ 
implementation  maintenance  and 
monitoring  operations,  natural  resomce 
and  service  recovery  will  be  incomplete, 
and  the  public  will  be  deprived  of  full 
compensation  for  the  injuries.  NOAA 
recommends  that,  for  discounting  future 
restoration  costs,  trustees  specify  futvue 
restoration  costs  in  nominal  terms  (i.e., 
in  terms  of  dollars  of  the  year  in  which 
the  costs  will  be  incurred)  and  then 
discount  the  nominal  costs  using  the 
nominal  U.S.  Treasury  rate  for 
meirketable  securities  of  comparable 
maturity  to  the  period  of  analysis,  when 
this  rate  of  return  is  available  to  the 
trustees  for  investment  of  settlement 
monies.  To  specify  the  future  restoration 
costs  in  nominal  terms,  the  trustees 
should  employ  the  indices  of  projected 
inflation  appropriate  to  the  major 
components  of  the  restoration  costs 
(e.g.,  construction  price  indices  for 
construction  costs;  the  federal  employee 
wage  index  for  trustee  monitoring 
costs).  If  component-specific  inflation 
indices  are  unavailable,  the  Gross 
Domestic  Product  price  index  may  be 
used. 

If  legal  and/or  institutional 
constraints  prevent  investment  of 
settlement  monies  yielding  the  U.S. 
Treasury  rate  for  marketable  securities 
of  comparable  maturity  to  the  period  of 
analysis,  trustees  should  structure  the 
claim  to  ensure  that  sufficient  funds 
will  be  available  to  fund  the  entire 
selected  restoration  alternative.  One 
option  is  to  calculate  the  discounted 
value  of  this  component  of  the  claim 
using  an  alternative  discount  rate  that 
represents  the  yield  on  settlement 
monies  available  to  the  trustees.  An 
alternative  option  is  to  structure  a  multi¬ 
year  schedule  for  claim  payments  to 
ensure  it  provides  the  cash  flow  for  each 
year  required  for  planned  expenditures. 

If  the  settlement  is  structured  so  that 
the  responsible  parties  carry  out  the 
restoration  actions,  the  trustee 
restoration  costs  to  be  discounted  will 
be  substantially  reduced,  but  they  will 
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not  be  eliminated  because  trustee 
monitoring  and  oversight  costs  will  still 
be  included  in  the  claim. 

C.  Past  Assessment  and  Emergency 
Restoration  Costs 

Past  assessment  and  emergency 
restoration  costs  may  accrue  from  the 
time  of  the  incident  to  the  date  of  the 
demand.  To  calculate  the  present  value 
of  these  costs  at  the  time  the  demand  is 
presented  to  the  responsible  parties,  the 
trustees  will  compoimd  forward  the 
costs  already  incurred.  Because  the  rate 
of  interest  employed  as  the  compoimd 
rate  for  past  costs  incurred  should 
reflect  the  opportunity  cost  of  the 
money  spent,  NOAA  recommends  that 
the  trustees  use  the  actual  U.S.  Treasury 
rate  for  marketable  securities  of 
comparable  maturity  to  the  period  of 
analysis  for  discounting  this  component 
of  the  claim.  NOAA  acknowledges  that, 
at  the  discretion  of  the  trustees,  a  state 
or  tribal  borrowing  rate  may  be  used  to 
compound  the  state  or  tribal  component 
of  past  costs.  Where  the  costs  are 
denominated  in  dollars  of  the  year  in 
which  they  were  incurred  (i.e.,  in 
nominal  terms),  the  nominal  interest 
rate  should  be  employed. 

D.  Sources  of  Data 

U.S.  Treasury  bill  and  bond  rates  may 
be  found  in  the  Federal  Reserve 
Bulletin,  issued  monthly,  or  the 
Treasury  Bulletin,  issued  quarterly.  The 
Gross  Domestic  Product  fixed-weighted 
price  index  and  the  Consumer  Price 
Index  may  be  found  in  the  Survey  of 
Current  Business,  issued  monthly,  and 
the  Economic  Report  of  the  President, 
issued  annually.  The  Administration 
prediction  for  foture  Gross  Domestic 
Product  deflators  is  updated  twice 
annually  at  the  time  the  budget  is 
published  in  January  or  February  and  at 
the  time  of  the  Mid-Session  Review  of 
the  Budget  in  July.  The  current  Treasury 
rates  and  inflation  adjustment 
assumptions,  as  well  as  guidance  in 
calculation  procedures,  are  reported  in 
regular  updates  of  Appendix  C  of 
Circular  No.  A-94,  available  from  the 
OMB  Pubhcations  Office  (202-395- 
7332). 

V.  Unsatisfied  Demands 

If  the  responsible  parties  deny  all 
liabihty  for  the  claim  or  fail  to  settle  the 
claim  embodied  in  the  demand  within 
ninety  (90)  calendar  days  after  they  are 
presented  with  the  demand,  trustees 
may  elect  to  commence  an  action  in 
court  against  the  responsible  parties  or 
guarantors,  or  to  seek  an  appropriation 
from  the  Oil  Spill  Liability  Trust  Fund. 
Thus,  dehvery  of  the  demand  should  be 
made  in  a  manner  that  establishes  the 


date  of  receipt  by  the  responsible 
parties. 

Judicial  actions  and  claims  must  be 
filed  within  three  (3)  years  after  the 
Final  Restoration  Plan  or  Notice  of 
Intent  To  Use  a  Regional  Restoration 
Plan  or  Existing  Restoration  Project  is 
made  publicly  available,  in  accordance 
with  the  statute  of  limitations  for 
natural  resource  damages  under  OPA 
(33  U.S.C.  2717(f)(1)(B)  and  2712(h)(2)). 

VI.  Opening  an  Account  for  Recovered 
Damages 

Section  1006(f)  of  OPA  (33  U.S.C. 
2706(f))  requires  that  sums  recovered  by 
trustees  in  satisfaction  of  a  natural 
resource  damage  claim  be  retained, 
without  further  appropriation,  in  a 
revolving  trust  account.  Sums  recovered 
for  past  assessment  costs  and  emergency 
restoration  costs  may  be  used  to 
reimburse  the  trustees.  All  other  sums 
must  be  used  to  implement  the  Final 
Restoration  Plan,  implement  all  or  an 
appropriate  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project. 

Where  multiple  trustees  are  involved 
in  a  recovery,  trustees  may  wish  to 
establish  a  joint  account.  One  acceptable 
mechanism  would  be  an  account  under 
the  registry  of  the  applicable  federal 
court  when  there  is  a  joint  recovery 
involving  federal  and  non-federal 
trustees.  The  joint  account  should  be 
managed  by  the  trustees  through  an 
enforceable  written  agreement  that 
specifies  the  parties  authorized  to 
endorse  expenditures  out  of  the 
account,  and  the  agreed-upon 
procedures  and  criteria  for  such 
expenditures. 

Although  a  joint  account  may  be  the 
preferred  approach,  trustees  also  have 
the  option  of  dividing  the  recoveries 
and  depositing  their  respective  amounts 
in  their  own  separate  accounts,  if  such 
action  would  be  consistent  with  the 
terms  and  objectives  of  the  restoration 
plan.  These  accounts  should  be  interest- 
bearing,  revolving  trust  accoimts. 

Trustees  may  establish  escrow 
accounts  or  any  other  investment 
accoimts,  if  otherwise  authorized  by 
law.  Funds  in  such  accounts  must  only 
be  used  as  specified  in  section  1006(f) 
of  OPA  (33  U.S.C.  2703(f)). 

Trustees  must  maintain  appropriate 
accounting  and  reporting  procedures  to 
keep  track  of  the  use  of  sums  recovered. 
Brief  reports  on  the  status  of  the  sums 
recovered  and  expenditures  for 
particular  incidents  should  be  made 
part  of  the  administrative  record  for  the 
Restoration  Implementation  Phase. 

Any  sums  remaining  in  an  account 
established  under  this  section  that  tire 
not  used  either  to  reimburse  trustees  for 


past  assessment  and  emergency 
restoration  costs  or  to  implement 
restoration  must  be  deposited  in  the  Oil 
Spill  Liabihty  Trust  Fund,  as  provided 
in  section  1006(f)  of  OPA  (33  U.S.C. 
2706(f)). 

VII.  Additional  Considerations 

A.  General 

As  discussed  throughout  the  rule,  the 
Final  Restoration  Plan  may  be 
implemented  by  the  trustees,  or  by  the 
responsible  parties  with  trustee 
oversight.  In  either  case,  several 
common  steps  may  characterize  the 
Restoration  Implementation  Phase, 
including  establishment  of  a  trustee 
committee  and/or  Memoranda  of 
Understanding,  development  of  more 
detailed  workplans  for  the  conduct  of 
restoration  actions,  monitoring  and 
oversight,  and  evaluation  of  restoration 
success  or  need  for  corrective  actions. 

B.  Trustee  Committee  and/or 
Memorandum  of  Understanding 

In  many  instances,  it  is  likely  that  a 
trustee  committee  and/or  a 
Memorandum  of  Understanding  or  other 
agreements  will  have  governed  trustee 
involvement  through  the  Restoration 
Planning  Phase.  However,  it  is  critical 
that  these  agreements  extend  through 
the  Restoration  Implementation  Phase, 
or  that  new  agreements  or  committees 
are  formed  for  the  restoration 
implementation.  At  a  minimum, 
representatives  of  each  participating 
trustee  agency  should  be  appointed  to 
an' oversight  committee.  Functions  of 
such  a  committee  may  include 
authorizing  expenditures  from  a  joint 
account,  participating  in  monitoring  and 
oversight  of  restoration  actions, 
evaluating  performance  criteria  for 
restoration  actions,  and  making  the 
determination  that  the  goals  and 
objectives  of  the  Final  Restoration  Plan 
have  been  achieved  or  determining  the 
type  of  corrective  actions  that  need  to  be 
pursued,  and  ensuring  that  these  actions 
are  implemented. 

C.  Detailed  Workplans 

Depending  on  the  incident  and  the 
restoration  altemative(s),  detailed 
workplans  for  accomplishing  restoration 
goals  and  objectives  may  have  been 
developed  during  the  Restoration 
Planning  Phase.  Clearly,  as  many  details 
outlining  the  restoration  expectations, 
performance  criteria,  timelines,  criteria 
for  success,  etc.,  should  be  included  in 
the  Final  Restoration  Plan  and  in 
agreements  ivith  the  responsible  parties 
as  are  practicable  to  determine  prior  to 
presenting  the  demand  or  settling  a 
claim. 
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D.  Monitoring  and  Oversight 

Reasonable  monitoring  and  oversight 
costs  are  included  in  recoverable 
damages.  A  well-designed  and  executed 
monitoring  and  oversight  plan  is 
required  to  assess  progress  toward  the 
stated  goals  and  objectives  of  a 
restoration  plan.  Reasonable  monitoring 
and  oversight  costs  are  limited  to  those 
costs  necessary  to  determine  restoration 
success,  or  the  need  for,  type  of,  and 
scale  of  corrective  actions.  Monitoring 
should  be  designed  around  performance 
criteria  that  will  indicate  success  of 
restoration. 

E.  Restoration  Success  and  Corrective 
Actions 

Restoration  plans,  particularly  those 
including  agreements  for  responsible 
parties  to  implement  restoration,  must 
identify  criteria  against  which  success 
and  completion  of  restoration  actions 
will  be  judged. 

In  some  cases,  pilot  projects  will 
lessen  the  need  for  corrective  measures. 
In  other  cases,  settlement  agreements 
can  include  reopeners  to  deal  with 
specific  points  of  uncertainty,  for 
instance,  for  significant  injuries  that 
could  not  be  determined  emd/or 
quemtified  at  the  time  of  a  settlement. 
Another  possibility  is  for  the 
responsible  parties  to  deposit  an  agreed- 
upon  amount  of  money  in  an  escrow 
account  to  cover  future  contingencies 
that  could  not  be  fully  anticipated  at  the 
time  of  the  settlement.  These  funds 
would  then  be  used  for  future  actions, 
or  revert  to  the  responsible  parties  if  not 
needed.  In  most  cases,  trustees  should 
consider  including  a  mechanism  to 
deliberate  the  need  for  and  type  of 
corrective  actions  in  a  settlement 
agreement  where  the  types  of 
contingencies  that  suggest  the  need  for 
corrective  actions  cannot  be  completely 
foreseen. 

In  all  cases,  the  type  emd  scale  of 
corrective  actions  must  be  determined 
relative  to  the  restoration  goals  and 
objectives  set  out  in  the  Final 
Restoration  Plan.  In  addition,  trustees 
must  recognize  that  circumstances  well 
beyond  the  control  of  any  of  the  parties 
may  not  be  the  basis  of  requiring 
corrective  actions,  such  as  natural 
occurrences  that  would  meet  an  “Act  of 
God”  standard. 

TREATMENT  OF  COMMENTS 
Extension  of  Comment  Period 

Comment:  Several  conunenters 
requested  a  60-day  extension  in  the 
public  comment  period.  These 
commenters  stated  that  an  extension 
was  required  to  strike  the  proper 
balance  between  the  time  allotted  for 


the  public’s  review  and  comment,  and 
the  time  needed  for  a  thorough  analysis 
of  comments  on  the  proposed  rule. 
According  to  some  commenters,  the 
public’s  interest  in  having  an  adequate 
opportunity  to  review  and  comment  on 
regulatory  initiatives  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-59,  701-06)  should  not  be 
compromised  by  the  establishment  of 
arbitrary  deadlines.  One  commenter 
requested  that  the  comment  period  be 
extended  for  at  least  60  days  after  the 
last  of  the  guidance  documents  is  made 
available  for  public  review,  as  a 
thorough  understanding  and  review  of 
the  guidance  documents  are  essential  to 
adequately  present  comments  on  the 
proposed  rule. 

Response:  NOAA  has  made  every 
effort  to  consider  all  comments 
submitted  on  the  1994  proposal,  the 
August  3, 1995,  proposed  rule,  and 
comments  expressed  during  the 
conferences  held  in  August  and 
September  of  1995.  NOAA  believes  that 
the  rule  describes  the  assessment 
process  in  sufficient  detail,  including 
listing  of  decision  points, 
determinations,  decision  criteria,  and 
standards  for  selection  of  procedures 
such  that  the  guidance  documents  are 
truly  complementary,  and  not  required 
to  understand  how  to  plan  assessments 
in  accordance  with  this  rule. 

Subpart  A 

Section  990.10 — Purpose 

Comment:  Many  commenters 
supported  the  scope  and  direction  of  the 
new  proposal.  Some  of  these 
commenters  specifically  noted  that  the 
focus  on  restoration  is  a  positive  change. 
One  of  these  commenters  stated  that  this 
approach  will  provide  increased 
flexibility  and  improve  cooperation 
among  trustees  and  responsible  parties 
in  achieving  restoration.  Other 
commenters  noted  that  this  proposal  is 
simpler  emd  more  straightforward. 
Several  of  these  commenters  in 
particular  supported  the  move  away 
from  the  use  of  claims  based  upon 
monetization  of  natural  resource  values. 

Response:  NOAA  notes  and 
appreciates  the  support  from  the 
commenters  for  the  scope  and  direction 
of  the  rule. 

Comment:  While  supportive  of  the 
new  direction  of  the  rule,  one 
commenter  pointed  out  that,  as  a  federal 
agency,  NOAA  should  recognize  its 
fiduciary  duty  to  Indian  tri^s  and  tribal 
natural  resources,  and  take  care  not  to 
impinge  upon  the  ability  of  the  tribes  to 
recover  damages. 

Response:  NOAA  believes  the  rule’s 
restoration  focus  will  better  facilitate 


recovery  of  damages,  while  still 
allowing  trustees,  including  tribes,  the 
discretion  to  apply  whatever  assessment 
approach  is  most  appropriate  to  the 
particular  natural  resources  and  services 
injured  by  a  given  incident. 

Comment:  Another  commenter 
suggested  that  NOAA  should  consider 
reserving  troublesome  sections  of  the 
rule  for  future  development,  perhaps 
through  one  or  more  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  groups. 

Response:  NOAA  does  not  believe 
that  any  provisions  of  the  rule  are  so 
wholly  problematic  to  warrant  the 
treatment  suggested  by  the  reviewer. 
NOAA  believes  that  the  process 
embodied  in  the  rule  will  facilitate 
development  of  appropriate  solutions  to 
some  questions  that  can  only  be 
cuiswered  on  an  incident-by-incident 
basis. 

•  Comment:  One  commenter  stated  that 
the  new  approach  is  an  untried  theory, 
thus  it  is  unclear  whether  this  approach 
would  be  better  or  worse  than  the 
approach  under  the  CERCLA  rule. 
Another  commenter  suggested  that  the 
provisions  in  the  proposed  rule  are 
vague,  that  critical  terms  are  undefined, 
and  insufficient  guidance  is  provided 
for  implementation  of  the  approach. 
Another  commenter  noted  &at  the 
proposed  rule  fell  short  of  providing 
trustees  with  a  balance  of  discretion  and 
constraint  needeckto  apply  the  still- 
developing  science  of  natural  resource 
damage  assessment  within  the  dictates 
of  the  law. 

Response:  NOAA  notes  that  the 
approach  embodied  in  the  rule  is  far 
from  untried,  rather  it  embodies  the 
approaches  taken  in  some  of  the  most 
successful  cooperative  settlements 
reached  to  date.  Trustees,  responsible 
parties,  and  interested  members  of  the 
public  must  be  afforded  the  ability  to 
respond  to  injuries  resulting  from 
incidents  that  can  vary  greatly  from 
incident-to-incident;  in  this  respect, 
natural  resource  damage  assessment 
will  never  be  a  static  field.  NOAA  has 
defined  more  terms  in  the  final  rule. 

The  rule  provides  technical  and  legal 
boundaries  within  which  assessments 
must  fall  to  be  in  compliance  with  OPA. 
For  instance,  restoration  must  be 
necessary  and  linked  to  the  injuries 
from  an  incident  under  the  rule.  Finally, 
assessment  procedures  must  be. 
technically  appropriate  for  the 
circumstances  of  an  incident  while 
providing  information  of  use  in 
determining  restoration  needs. 

Comment:  Some  commenters  argued 
that  the  excessive  and  arbitrary 
assessments  anticipated,  given  the  rule’s 
imlimited  grant  of  discretion  to  trustees, 
will  result  in  unnecessary  financial 
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burdens  that  cannot  be  borne  by  the 
maritime  industries.  Some  commenters 
suggested  that  the  effect  of  the  rule  will 
be  to  rid  from  U.S.  waters  all  forms  of 
water  craft,  as  well  as  to  freeze 
businesses  potentially  liable  under  the 
rule.  Another  commenter  suggested  that 
the  potential  large  recoveries  allowed  by 
the  rule  could  threaten  the  ability  of 
private  individuals  and  businesses  who 
suffer  quantifiable  economic  losses  as  a 
result  of  incidents  to  obtain  full  and  fair 
compensation  for  their  losses. 

In  contrast,  several  commenters 
argued  that  the  new  proposal  is 
significantly  weaker  than  the  1994 
proposal,  with  no  justification  except 
industry  pressure  for  an  untested 
restoration-based  approach  instead  of 
the  well-tested  and  supported  economic 
valuation  procedures.  The  commenters 
suggested  that  this  approach  will  lead  to 
greater  delays  in  prosecuting  and 
settling  cases  and  that,  to  conform  with 
the  intent  of  Congress,  the  rule  must 
allow  trustees  greater  discretion  in 
choosing  assessment  procedures  or 
restoration  options. 

Response:  The  intent  of  the  rule  is 
solely  to  ensw:e  that  natural  resources 
and  dieir  services  that  are  injured, 
destroyed,  or  lost  as  a  result  of  an 
incident  will  be  restored  where  there  is 
a  need  to  do  so,  and  where  feasible  and 
cost-effective  means  to  accomplish 
restoration  are  available.  The  rule’s 
focus  on  restoration  will  eliminate 
unneeded  assessment  studies  and 
prevent  unnecessary  adversarial 
conflicts  over  misunderstood  goals  of 
trustees.  This  rule  invites  responsible 
parties  to  act  cooperatively  and 
responsibly  to  seek  expeditious  and 
cost-effective  restoration,  while  clearly 
constraining  trustees’  actions  to  thorfe 
necessary  to  achieve  OPA’s  restoration 
goals.  Thus,  costs  and  damages  will  not 
be  excessive  or  unpredictable.  The  rule 
has  no  relation  to  private  party  claims 
that  may  be  brought  against  responsible 
parties  under  OPA,  but  the  cost  savings 
expected  under  the  rule  from 
cooperation  alone  should  alleviate  fears 
that  some  third  parties  will  go 
uncompensated.  In  any  event, 
uncompensated  third  party  claims  may 
'  be  presented  to  the  Oil  Spill  Liability 
Trust  Fund. 

Section  990.11 — Scope 

Comment:  One  commenter  requested 
that  the  rule  clarify  that  its  provisions 
apply  only  to  assessments  being 
conducted  under  this  rule,  not  other 
causes  of  actions,  for  example  causes 
under  federal  admiralty  or  maritime 
law. 

Response:  NOAA  has  explicitly  stated 
in  the  rule  that  the  various  provisions  of 


this  rule  would  apply  only  to 
assessments  being  conducted  under  this 
rule  for  purposes  of  bringing  a  natural 
resource  damages  claim  pursuant  to 
OPA  and  thus  do  not  affect  claims 
brought  under  other  authorities. 

Comment:  One  commenter  stated  that 
the  rule  should  provide  guidance  on 
how  to  distinguish  trustee  claims  on 
behalf  of  the  public  from  private  causes 
of  action,  particularly  when  natural 
resoxirce  injuries  eue  caused  indirectly 
hy  an  incident  on  private  property. 

Response:  It  is  not  possible  for  NOAA 
to  describe  all  instances  where  trustee 
and  private  party  claims  may  appear  to 
be  duplicative.  NOAA  notes  that  the 
rule  requires  that  trustees  determine 
their  jurisdiction  to  proceed  under  the 
rule,  which  includes  a  determination 
that  the  trustees  have  relevant 
responsibility  over  natural  resources,  as 
defined  under  OPA,  that  are  expected  to 
be  injured  by  an  incident.  However,  the 
preamble  now  includes  guidance  in  the 
discussion  of  §  990.22  for  trustees  to 
avoid  double  recovery  of  damages  with 
private  parties. 

Comment:  A  number  of  commenters 
remarked  on  NOAA’s  inconsistent 
reference  to  what  may  be  assessed  and 
what  may  be  restored  under  the  rule,  by 
interchangeably  using  the  terms 
“natural  resources  and/or  services,”  and 
“natural  resources  or  services.” 
Similarly,  the  commenters  suggested 
that  the  proposed  rule  inconsistently 
referred  to  OPA’s  goal  as  making  the 
“environment  and  public  whole,”  or 
simply  making  “the  public  whole.” 

Response:  Tne  rule  has  been  clarified 
to  reflect  OPA’s  intent  to  make  the 
environment  and  public  whole  for 
injuries  resulting  from  an  incident.  This 
intent  is  clear  in  OPA’s  reference  to 
natural  resources  themselves  as  the 
focus  of  restoration,  and  in  the 
distinction  between  restoration  costs 
and  diminution  in  value  as  elements  of 
a  claim  for  damages.  Complete  and 
expeditious  restoration  may  be  the  best 
way  to  make  both  the  environment  and 
public  whole. 

Section  990.13 — Effect  of  Rule 

Comment:  One  commenter  questioned 
why,  if  a  foreign  entity  is  a  trustee  imder 
OPA,  such  entity  cannot  receive  the 
rebuttable  presumption. 

Response:  OPA  does  not,  by  its  terms 
in  section  1006(c)(1)  (33  U.S.C. 
2706(c)(1),  grant  the  rebuttable 
presumption  to  foreign  trustees. 

Comment:  Some  commenters  noted 
that  the  preamble  description  of  the 
meaning  of  the  rebuttable  presumption, 
i.e.,  that  the  responsible  party  has  the 
burden  of  proving  that  the  trustees’ 
claim  and  determinations  are  incorrect. 


is  wrong.  Instead,  the  commenters 
stated  that  the  rebuttable  presumption  is 
overcome  when  the  preponderance  of 
the  evidence  indicates  a  different  result. 
Similarly,  other  commenters  argued  that 
section  1006(e)(2)  of  OPA  (33  U.S.C. 
2706(e)(2))  describes  the  rebuttable 
presumption  as  applying  only  to  the 
determination  or  assessment  of 
damages,  therefore  it  is  only  the  final 
amount  of  damages,  not  the  particular 
steps  taken  to  reach  that  result  that 
receive  the  rebuttable  presumption. 

Response:  NOAA  has  revised  the  rule 
to  incorporate  the  statutory  language 
describing  the  provision  of  a  rebuttable 
presumption  for  assessments.  In 
response  to  the  comment  regarding  the 
meaning  of  such  a  provision,  NOAA 
interprets  this  presumption  to  mean  that 
the  responsible  parties  have  the  burdens 
of  presenting  alternative  evidence  on 
damages  and  of  persuading  the  fact 
finder  that  the  damage  assessment 
presented  by  the  trustee(s)  is  not  an 
•appropriate  measure  of  damages. 

Comment:  Several  commenters 
expressed  strong  support  for  the 
provision  found  in  §  990.20(b)  of  the 
proposed  rule  extending  the  rebuttable 
presumption  to  state,  local,  and  tribal 
assessment  procedures.  Some  of  these 
commenters  noted  that  this  will 
promote  consistency  by  providing  an 
incentive  for  the  development  and  use 
of  state  and  tribal  procedures  that  are 
consistent  with  the  federal  approach, 
thus  benefiting  responsible  parties  who 
deal  with  trustees  from  different  regions 
of  the  coimtry.  One  commenter  noted 
that  the  five  listed  requirements  for 
consistency  with  the  proposed  OPA  rule 
are  straightforward  and  should  aid  state, 
local,  and  tribal  trustees  in  efficient 
implementation  of  the  rule.  Other 
commenters  supported  the  provision, 
but  suggested  that  the  rule  explicitly 
include  compensation  schedules, 
models,  and  procedures  that  estimate 
expected  injuries  in  the  language  of  this 
section.  One  commenter  was  concerned 
that  it  is  unrealistic  to  expect  any  given 
procedure  will  not  conflict  in  some  way 
with  the  proposed  OPA  rule. 

In  contrast,  several  other  commenters 
strongly  objected  to  extending  the 
rebuttable  presumption  to  state,  local,  or 
tribal  assessment  procedures  as  being 
contrary  to  OPA.  These  commenters 
stated  that  the  criteria  provided  in  the 
rule  are  far  too  general  to  constitute 
substantive  standards  for  the 
performance  of  assessments.  The 
commenters  argued  that  NOAA  has  no 
authority  to  define  the  scope  of  the 
rebuttable  presumption  since  it  is  not  a 
regulatory  issue  implicating  the 
assessment  of  damages,  but  is  within  the 
exclusive  province  of  the  federal  coiuds 
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to  address.  The  commenters  stated  that 
Congress  intended  the  rebuttable 
presumption  to  attach  only  to 
assessments  performed  under  section 
1006(d)  of  OPA  (33  U.S.C.  2706(d)).  and 
only  according  to  substantive  standards 
promulgated  by  NOAA,  and  that  NOAA 
may  not  delegate  this  authority.  One 
other  commenter  argued  that  it  would 
be  unfair  to  allow  the  rebuttable 
presumption  for  the  plethora  of 
assessment  procedures  now  available. 

Response:  NOAA  has  revised  §  900.2D 
of  the  rule  and  removed  the  explicit 
reference  to  state,  local  or  tribal 
assessment  procedures.  NOAA  agrees 
that  determining  the  scope  of 
application  of  the  rebuttable 
presumption  is  not  a  necessary  task  in 
promulgating  this  rule.  However,  NOAA 
notes  that  existing  procedures  that  may 
be  applicable  to  assessing  natiual 
resource  injuries  and  restoration  needs 
may  be  used  for  assessments  under  this 
rule,  regardless  whether  those 
procedures  were  promulgated  under 
state  laws  respecting  natural  resource 
damage  assessment,  developed  through 
private  scientific  research,  or  developed 
or  adapted  by  the  parties  assessing  the 
injuries  of  a  particular  incident.  It  is  not 
feasible  to  identify  all  assessment 
procedures,  nor  the  varied  ways  of 
applying  such  procedures,  that  will 
constitute  reliable  and  valid  technical 
application  for  all  potential  incidents. 
TTius,  this  rule  specifies  standards,  in 
§  990.27,  that  must  be  met  in  order  for 
any  particular  procedure  to  be  used  and 
deemed  in  accordance  with  this  part. 

Comment:  One  commenter  stated  that 
the  rule  does  not  provide  sufficient 
guidance  to  determine  whether  trustees’ 
discretionary  actions  are  cost-effective, 
technically  feasible,  or  in  accordance 
with  generally  accepted  scientific 
practices.  Therefore,  assessments 
conducted  pursuant  to  this  rule  should 
not  be  granted  a  rebuttable  presumption. 
Another  commenter,  also  arguing  that  it 
would  be  unfair  to  grant  a  presumption 
to  procedures  that  are  speculative  and 
unproven,  suggested  that 
implementation  of  the  rebuttable 
presumption  be  delayed  imtil  there  is 
more  experience  with  restoration  emd 
valuation  procedures. 

Response:  NOAA  believes  that  the 
rule  does  provide  the  appropriate 
constraints  and  standards  for  fashioning 
assessments  that  will  be  technically 
sound,  cost-effective,  and  reliable.  The 
assessment  focuses  on  determining  only 
the  types  and  amounts  of  restoration 
required  given  the  particular  injuries 
resulting  from  individual  incidents.  A 
requirement  to  use  “generally  accepted 
scientific  practices”  would  result  in 
overly-costly  assessments  in  most 


instances,  as  the  goals  of  research 
science  may  be  different  than  the  goals 
of  science  for  purposes  of  natural 
resource  damage  assessment  and 
restoration.  Finally,  procedures  cannot 
be  deemed  to  be  reliable  or  unreliable 
out  of  context:  the  merits  of  different 
procedures  will  vary  depending  on  how 
they  are  proposed  to  be  used  in  a  given 
incident  scenario.  This  judgment  will  be 
made  by  trustees,  in  an  open  record 
atmosphere,  with  input  from 
responsible  parties  and  the  public. 

Use  of  Other  Assessment  Procedures, 
and  the  Scope  of  the  Rebuttable 
Presumption 

Comment:  Several  commenters  took 
issue  with  the  provision  in  the  proposed 
rule  that  allowed  the  rebuttable 
presumption  to  apply  to  other 
procedvues  in  lieu  of  or  in  addition  to 
the  process  described  in  this  rule  so 
long  as  the  other  process  is  “in 
accordance  with  this  part.”  The 
commenters  stated  that  Congress 
intended  the  assessment  to  function  as 
an  integrated  unit  with  each  step  in  the 
process  leading  logically  to  the  next. 

The  commenters  also  cited  the  Ohio 
decision  [Ohio,  et  al.,  v.  U.S. 

Department  of  the  Interior,  880  F.2d  432 
(D.C.  Cir.  1989))  as  specifically 
emphasizing  that  the  rebuttable 
presumption  is  particularly  appropriate 
given  adherence  to  all  of  the  regulatory 
procedures  that,  in  their  totality,  result 
in  a  logical,  disciplined,  efficient,  and 
cost-effective  assessment.  Several 
commenters  argued  that  such  a 
provision  is  contrary  to  the  statutory 
goal  of  cost-effectiveness.  Some 
commenters  also  found  the  language  of 
the  provision  both  confusing  and 
internally  inconsistent  because  it  would 
be  impossible  for  “another”  process, 
which  is  a  process  other  than  one 
included  in  the  rule,  to  still  be  a  process 
that  is  “in  accordance  with”  the  rule. 

Response:  To  eliminate  confusion, 
NOAA  has  deleted  the  section  referring 
to  other  procedures  from  the  final  rule. 
The  rule  provides  procedural  and 
substantive  standards  in  §  990.27  that 
must  be  complied  with  in  order  for  an 
assessment  to  be  judged  “in 
accordance”  with  this  rule.  Trustees 
must  demonstrate  that  their  assessments 
are  in  accordance  with  this  rule  on  an 
incident-by-incident  basis  in  order  to 
obtain  the  rebuttable  presiunption. 

Section  990.14 — Coordination 
Coordination  Among  Trustees 

Comment:  Several  commenters  argued 
that  the  rule  should  require,  and  that 
OPA  mandates,  trustee  coordination 
during  assessments  to  avoid  an 


adversarial  and  litigation-charged 
atmosphere  among  trustees  and  prevent 
double  recovery  of  damages.  Another 
commenter  suggested  that  the  rule  limit 
the  niunber  of  trustees  to  those  who 
have  clear  restoration  concerns  for  a 
particular  incident.  Some  commenters 
suggested  that  the  rule  deny  the 
rebuttable  presumption  to  trustees  who 
do  not  coordinate,  while  others 
suggested  that  an  affirmative  proof 
burden  of  certifying  a  lack  of  double 
recovery  should  be  placed  on  non- 
coordinating  trustees.  Some  commenters 
requested  that  model  MOUs  for  trustee 
coordination  be  included  in  the  rule, 
while  others  who  support  trustee 
coordination  and  incident-specific 
coordination  agreements,  applauded  the 
omission  of  any  model  agreements. 

Response:  Changes  to  the  rule  state 
that  trustees  should  coordinate  their 
assessments  in  order  to  ensure  there  is 
no  double  recovery  of  damages.  NOAA 
believes  that  any  claimant  that  files 
what  appears  to  be  a  duplicative  claim 
for  natural  resource  damages  against  a 
responsible  party  will  face  a  substantial 
burden  of  proof  to  demonstrate  that  the 
claim  has  not  already  been  satisfied. 
NOAA  notes,  however,  that  it  is 
conceivable  that  claims  for  distinct 
natural  resource  injuries  resulting  fi-om 
an  incident  could  be  effectively 
processed  independently  by  trustees 
without  double  recovery  of  damages. 
Finally,  NOAA  strongly  supports 
development  of  agreements  among 
trustees,  but  realizes  from  experience 
that  it  is  not  feasible  to  specify  a  single 
workable  model  for  all  trustees,  locales, 
and  incidents. 

Comment:  Several  commenters 
supported  the  designation  of  a  Lead 
Administrative  Trustee  (LAT),  so  long 
as  the  rule  provides  flexibility  in  this 
designation.  These  commenters 
suggested  that  the  rule  allow  for  co- 
LATs  or  sequential  LATs,  recognizing 
that  one  trustee  may  be  the  lead  for 
restoration  planning  while  another 
trustee  might  be  the  lead  for  the 
implementation  phase.  One  of  these 
commenters  stated  that  designation  of 
an  LAT  should  not  be  mandatory.  ' 
Another  commenter  suggested  that,  in 
cases  where  an  incident  affects  multiple 
trustees,  the  state  trustee  should  be  the 
LAT  because  of  superior  knowledge  of 
“local”  natural  resources.  Still  other 
commenters  argued  that  the  rule  should 
vest  eirbitration  authority  in  a  lead 
trustee,  citing  the  Ohio  decision  as 
stating  that  such  a  provision  is  “entirely 
reasonable.”  The  commenters  stated 
that  arbitration  authority  would  be 
essential  to  settling  disputes  among 
trustees,  which  might  disrupt 
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cooperative  efforts  among  trustees  and 
responsible  parties. 

Response:  It  has  been  NOAA’s 
experience  that  an  LAT  is  essential  to 
efficiently  and  cost-effectively  manage 
most  assessments.  Executive  Order 
12,777,  section  1  (56  FR  54757,  October 
22,  1991),  requires  Federal  trustees  to 
designate  one  trustee  to  act  as  Lead 
Administrative  Trustee  for  incidents  at 
which  more  than  one  federal  trustee  is 
involved.  NOAA  has  amended  the  rule 
to  allow  for  co-LATs  or  sequential 
LATs.  NOAA  does  not  believe  it  is 
necessary,  advisable,  or  within  legal 
authority  to  mandate  that  state  trustees 
always  serve  as  LATs.  Finally,  NOAA 
believes  it  is  unnecessary  to  provide  for 
arbitration  or  veto  authority  in  a  single 
trustee,  given  the  experience  that 
demonstrates  trustees  have  been 
successful  in  a  consensus 
decisionmaking  approach  to 
assessments. 

Comment:  One  commenter 
specifically  asked  that  the  rule  address 
the  issues  associated  with  a  trustee 
agency  who  might  also  be  a  responsible 
party  at  an  incident.  The  commenter 
suggested  that  the  trustee/responsible 
party  would  want  to  work  closely  with 
co-trustees  to  develop  a  restoration 
strategy,  but  recognizes  that,  in  doing 
so,  would  open  itself  up  to  the  risk  of 
shared  information  being  used  against  it 
as  a  responsible  party.  The  commenter 
also  asked  if  the  co-trustees  could 
exclude  the  trustee/responsible  party 
firom  the  assessment  if  the  trustee/ 
responsible  party  could  not  afford  to 
fund  the  assessment  activities.  Other 
commenters  stated  that  the  rule  should 
specifically  preclude  a  trustee  agency 
that  is  also  a  responsible  party  for  a 
particular  incident  from  being  eligible  to 
be  an  LAT  for  that  incident.  The 
commenters  suggested  that  such  a 
provision  would  avert  conflicts  of 
interest,  minimize  problems  of  public 
perception,  and  help  the  trustee/ 
responsible  party  fulfill  its  dual 
obligations. 

Response:  NOAA  notes  that  the  rule 
cannot  exclude  participation  by  any 
trustee.  Where  a  trustee  is  also  a 
responsible  party,  all  of  the  co-trustees 
may  want  to  determine  among 
themselves  the  nature  and  extent  of 
involvement  by  any  giver,  trustee. 
Generally,  participation  should  not  be 
denied  unless  it  would  impede  the 
assessment  or  be  an  inherent  conflict  of 
interest. 

Coordination  With  Response  Agencies 

Comment:  One  commenter  suggested 
that  the  rule  explicitly  state  that 
restoration  actions  by  trustees  are 
intended  to  supplement  the  initial 


response  and  cleanup  activities  of 
response  agencies.  Another  commenter 
suggested  that  the  rule  require  that 
response  agencies  coordinate  with 
trustees. 

Response:  NOAA  agrees  that 
restoration  actions  by  trustees  are 
intended  to  supplement  the  initial 
response  and  cleanup  activities  of 
response  agencies.  NOAA  believes  that 
response  agencies  and  trustees  should 
coordinate  during  the  response  phase  to 
prevent  or  minimize  residual  injuries  to 
natural  resources  that  would  require 
restoration.  However,  OPA  does  not 
grant  NOAA  authority  to  place 
requirements  on  response  agencies. 

Coordination  With  Responsible  Party 
Comment:  Several  commenters  stated 
that  early  and  substantial  involvement 
of  the  responsible  party  in  the 
assessment  would  significantly  reduce 
the  threat  of  litigation  and  facilitate 
cost-effective,  feasible  restoration.  Some 
of  these  commenters,  however,  stated 
that  the  rule  language  is  somewhat 
ambiguous  and  vague  as  to  the  timing 
and  extent  of  that  participation,  as  well 
as  the  extent  of  the  trustees’  discretion 
in  excluding  or  refusing  to  continue 
responsible  party  participation.  These 
commenters  suggested  that  the  rule 
should  provide  for  mandatory 
participation  by  the  responsible  party, 
imless  the  trustee  can  demonstrate  that 
such  participation  will  interfere  with 
trustees’  fulfilling  their  responsibilities 
imder  the  rule  and  OPA.  Oine  of  these 
commenters  suggested  that  the  rule 
provide  that  the  parties  seek  mediation 
if  reasonable  disagreements  develop,  to 
prevent  trustees  unfairly  characterizing 
the  responsible  party  as  interfering. 
Another  commenter  stated  that  the 
responsible  party  should  be  involved  in 
the  entire  process  as  soon  as  trustees 
arrive  on  site  and  that  the  trustees 
should  not  be  allowed  to  exclude  a 
responsible  party  unless  there  is  clearly 
documented  evidence  that  the 
responsible  party  is  intentionally 
imdermining  the  process.  Another 
commenter  suggested  that  the  rule 
encourage  the  parties  to  enter  into  an 
agreement  respecting  the  coordination 
of  responsible  party  participation,  with 
trustees  prohibited  from  imposing 
conditions  that  are  not  directly  related 
to  the  efficient  coordination  of  the 
process. 

Other  commenters  expressed 
concerns  with  participation  by  the 
responsible  party.  These  commenters 
argued  that  the  rule  should  ensure  that 
trustees  have  the  discretion  as  to 
whether,  when,  and  how  the 
responsible  parties  are  permitted  to 
participate  and  when  the  trustees  will 


be  able  to  dismiss  a  responsible  party 
that  is  interfering  with  the  process.  One 
commenter  also  suggested  that  the 
decision  to  exclude  a  responsible  party 
from  the  process  should  not  be 
reviewable,  so  that  trustees  would  not 
haye  to  divert  time  and  resources  in 
defending  that  decision.  Several 
commenters  stated  that  the  rule  needs  to 
be  consistent  among  sections  in  the 
provisions  for  responsible  party 
participation.  Some  commenters 
pointed  out  that  the  responsible  party’s 
role  is  unique  from  that  of  the  public 
represented  by  the  trustees,  in  that  the  j 
responsible  party  has  an  interest  in  j 
protecting  the  investment  of  its  owners  I 
and  stock  holders,  and  that  this  natural  | 
conflict  of  interest  should  be 
acknowledged  by  the  rule. 

Some  commenters  suggested 
additional  or  alternative  considerations 
for  responsible  party  participation, 
including  the  level  of  cooperation 
provided  by  a  particular  responsible 
party  in  prior  incidents  and  the 
willingness  of  the  responsible  party  to 
defer  to  the  trustees’  final  decisions. 
Other  commenters  stated  that  the 
responsible  party  should  be  subject  to 
the  same  administrative  record  rules  as 
the  trustees  and,  therefore,  be  precluded 
firom  assembling  experts  and  data 
outside  the  public  process.  One 
commenter  noted  that  a  need  for 
funding  should  not  be  a  determining 
factor  in  involving  the  responsible  party 
in  the  assessment,  while  another 
commenter  stated  that  the  rule  should 
require  that  the  responsible  party  fund 
the  assessment,  requiring  that  the 
responsible  party  place  the  trustees’ 
estimate  of  costs  in  escrow. 

Response:  NOAA  believes  that  open 
and  cooperative  assessments  performed 
by  trustees  and  responsible  parties  can 
result  in  the  most  expeditious  and  cost- 
effective  assessments  and  restoration. 
NOAA  has  clarified  the  rule  to  require 
trustees  to  invite  identified  responsible 
parties  to  participate  in  the  assessment 
as  early  as  practicable,  but  no  later  than 
issuing  the  Notice  of  Intent  to  Conduct 
Restoration  Planning.  NOAA  has  also 
clarified  the  rule  to  indicate  that  it  is 
within  trustees’  authority  to  determine 
to  what  extent  responsible  parties  may 
participate,  and  that  trustees  can 
terminate  or  limit  responsible  party 
participation  if  it  interferes  with  trustees 
fulfilling  their  statutory  obligations.  The 
rule  specifies  that  the  minimum  level  of 
participation  that  will  be  afforded  to 
responsible  parties  is  notification  of  all 
determinations  required  by  trustees 
under  the  rule,  and  notice  and  comment 
opportunity  on  all  dociunents  that  may 
significantly  affect  the  direction  or 
outcome  of  assessment  decisions.  In  no 
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event  may  trustees  delegate  essential 
statutory  decisionmaking  powers  to 
responsible  parties.  The  rule  also  now 
includes  guidance,  such  as  that 
suggested  by  the  commenters,  to 
determining  the  nature  and  extent  of 
responsible  party  participation. 
Responsible  party  funding  is  not  a  pre¬ 
condition  to  their  participation.  The 
rule  also  strongly  encourages  formal 
agreements  between  trustees  and 
responsible  parties  so  as  to  ensure 
cooperation  and  cost-effectiveness.  The 
parties  are  encouraged  to  reach 
agreement  on  a  list  of  facts,  such  as  the 
natural  resources  injured,  the  extent  of 
injury,  the  most  appropriate  assessment 
procedxnes  to  determine  injury  and/or 
restoration  needs,  and  how  the  results  of 
the  procedures  will  be  interpreted. 

Public  Involvement 

Comment:  Several  commenters  noted 
that  public  involvement  should  be 
clearly  designed  so  as  not  to  detracr" 
from  the  primary  goal  of  restoration  in 
a  timely  manner.  One  commenter 
suggested  a  graded  approach  to  public 
involvement.  Some  commenters  noted 
the  potential  expenses  of  public 
involvement.  One  of  these  commenters 
stated  that  increased  costs  of  public 
outreach  efforts  should  be  explicitly 
included  in -recoverable  assessment 
costs  or  trustees  will  be  unable  to 
comply  with  these  requirements. 

Another  commenter  stated  that  trustees 
should  be  required  to  give  notice  to  the 
responsible  party  regarding  the  stages  at 
which  opportunities  for  public 
involvement  will  be  provided.  One 
commenter,  however,  stated  that  the 
rule  should  expand  the  provisions  for 
public  involvement  and  allow  such 
involvement  in  several  stages  of  the 
process. 

Response:  Public  involvement  is 
required  by  OPA  in  development  of 
restoration  plans.  NOAA  considers  that 
this  requirement  will  be  fulfilled  by 
allowing,  at  a  minimum,  opportunities 
for  public  involvement  in  development 
of  draft  and  final  restoration  plans  that 
will  form  the  basis  of  any  claim  for 
damages.  However,  NOAA  notes  that  it 
may  be  advantageous  or  necessary  to 
seek  broader  public  input,  depending  on 
the  circumstances  of  a  particular 
incident,  particularly  when  that  input 
can  be  obtained  from  members  of  the 
public  that  may  have  particular 
expertise  concerning  the  affected 
environment  or  proposed  assessment  or 
restoration  approaches.  NOAA  is 
mindful  that  restoration  decisions  made 
by  trustees  are  made  on  behalf  of  the 
public,  so  public  involvement  should 
augment  the  decisionmaking  process. 
Involving  the  public  does  not  need  to  be 


excessively  costly  if  it  is  well-planned 
and  tailored  to  the  incident.  The  costs 
of  public  involvement  required  by  OPA 
are  recoverable  assessment  costs. 

Finally,  as  a  member  of  the  affected 
public,  responsible  parties  will  be 
notified  when  trustees  seek  public 
input. 

Section  990.15 — Facilitation  of 
Restoration 

Comment:  Several  commenters 
expressed  strong  support  for  pre¬ 
incident  planning,  some  stating  that 
such  exercises  should  be  required  by  the 
rule.  Some  of  these  commenters  pointed 
out  that  the  rule  should  encourage 
involvement  of  response  agencies, 
natural  resource  managers,  and  area 
industry  representatives  in  the  planning 
process.  The  commenters  also  requested 
that  the  rule  clarify  how  these  plans 
might  be  coordinated  with  or  included 
in  Area  Contingency  Plans  or  U.S.  Fish 
and  Wildlife  Service  Recovery  Plans 
and  Habitat  Conservation  Plans.  One 
commenter  specifically  suggested  that 
the  rule  add  consideration  of  pre¬ 
incident  baseline  and  injury  data- 
collection  procedures  and  protocols  to 
the  list  of  possible  pre-incident 
planning  activities.  One  commenter 
asked  for  clarification  as  to  whether  pre¬ 
incident  planning  would  be  subject  to 
NEPA. 

Response:  NOAA  has  clarified  the 
rule  to  indicate  that  potentially 
responsible  parties,  appropriate 
response  personnel,  local  governmental 
natural  resource  management  entities, 
and  local  environmental  groups  or 
representatives  should  be  included  in 
any  pre-incident  planning.  NOAA  does 
not  believe  it  has  the  authority  to 
mandate  pre-incident  planning  under 
this  rule,  but  does  note  that  Area 
Contingency  Plans  or  U.S.  Fish  and 
Wildlife  Service  Recovery  Plans  and 
Habitat  Conservation  Plans  may  provide 
an  efficient  focal  point  for  structuring 
pre-incident  damage  assessment 
planning.  Finally,  NOAA  does  not 
believe  that  pre-incident  planning  is 
subject  to  NEPA,  except  where  Regional 
Restoration  Plans  serve  as,  or  become 
part  of,  a  programmatic  Environmental 
Impact  Statement  process. 

Comment:  One  commenter  supported 
further  development  of  Regional 
Restoration  Plans  with  extensive  federal 
and  state  natural  resource  agency 
coordination.  The  commenter  noted, 
however,  that  funding  for  such  planning 
activities  is  in  question  and  asked  for 
any  information  on  available  funding 
sources  for  such  plans,  other  than 
recovered  damages. 

Response:  NOAA  believes  that 
activities  such  as  identifying  planned. 


proposed,  or  desired  environmental 
restoration  projects,  particularly  for 
areas  expected  to  be  injured  often  oi 
severely  by  incidents,  can  provide  a 
highly  cost-effective  means  to  identify 
appropriate  restoration  alternatives  for 
particular  incidents.  NOAA  suggests 
that  development  of  these  project 
databases  can  be  a  useful  addition  to 
pre-incident  planning  activities. 

Fimding  for  these  activities  may  come 
from  a  variety  of  sources  such  as  joint 
funding  by  trustees  and  those  parties 
potentially  liable  under  OPA  for 
restoration.  Regional  restoration 
planning  in  some  areas  is  already  being 
performed  pursuant  to  other  authorities, 
such  as  the  National  Estuary  Progrcun 
Plans. 

Section  990.10 — Review  of  Rule 

Comment:  Some  commenters 
expressed  support  for  NOAA’s 
commitment  to  review  and  revise  this 
rule  every  five  years,  especially  with  the 
need  to  keep  the  OPA  rule  consistent 
with  the  CERCLA  rule,  which  is 
reviewed  every  two  years. 

Response:  NOAA  has  determined  that 
the  specific  five-year  review  provision  is 
unnecessary.  NOAA  is  committed  to 
maintaining  the  accuracy  and  relevance 
of  the  assessment  process  described  in 
the  rule  and  will  make  every  effort  to 
keep  it  current. 

Subpart  B 

Section  990.20 — Relation  to  CERCLA 
Rules 

Comment:  Several  commenters  spoke 
of  the  need  for  consistency  between  the 
OPA  and  CERCLA  rules,  with  one 
reviewer  stating  that  the  proposed  OPA 
rule  does  not  seem  to  be  coordinated 
with  the  CERCLA  rule.  Another 
commenter  asked,  given  that  the  OPA 
rule  is  substantially  different  from  the 
CERCLA  rule,  whether  DOI  will 
incorporate  OPA  rule  changes  into  its 
regulation  so  that  it  is  effective  for 
incidents  inland  and  in  the  Great  Lakes 
areas,  or  whether  trustees  and 
responsible  parties  have  to  operate 
within  two  separate  processes.  Another 
commenter  suggested  that  the  OPA  rule 
is  confusing  in  its  discussion  about 
where  the  OPA  rule  will  supersede  43 
CFR  part  11. 

Response:  The  Department  of  the 
Interior  participated  in  the  interagency 
working  group  that  drafted  and 
reviewed  the  OPA  rule.  Thus,  NOAA 
and  DOI  took  advantage  of  the 
experience  gained  in  applying  the 
CERCLA  rules.  The  rule  was  also 
formulated  in  recognition  of  the 
differences  between  oil  and  hazardous 
substances,  and  the  different  nature  of 
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file  incidents  involving  these  two  types 
of  products.  NOAA  has  referred 
questions  regarding  incorporation  of 
OPA  rule  provisions  into  the  CERCLA. 
rule  to  DOI.  However,  it  should  be  noted 
that  the  OPA  rule  does  apply  to 
incidents  in  all  navigable  waters,  which 
would  include  inland  incidents  and 
incidents  in  the  Great  Lakes.  NOAA  has 
clarified  the  rule  to  incorporate 
statutory  language  regeirding  where  the 
OPA  rule  supersedes  43  CFR  part  11. 

Comment:  One  commenter  questioned 
whether  coal  tar  and  other  coal-derived 
chemicals  are  more  appropriately 
classified  as  haz£U'dous  substances,  and 
covered  by  CERCLA  rule,  rather  than 
the  OPA  rule. 

Response:  NOAA  notes  that  whether 
coal  tar  and  other  coal-related  chemicals 
are  oils  or  hazardous  substances  is  an 
on-going  issue  that  is  being  evaluated  by 
the  federal  agencies  implementing  OPA. 

Section  990.22 — Prohibition  on  Double 
Recovery 

.  Comment:  One  commenter  suggested 
that  requiring  consideration  of 
independent  actions  of  other  trustees 
may  not  be  possible  if  trustees  are  acting 
separately  rather  than  together. 

Response:  Trustees  must  diligently 
avoid  double  recovery  of  damages.  In 
NOAA’s  experience,  the  identity  of 
other  trustees  with  interests  in  incidents 
has  always  been  ascertainable  early  in 
the  process,  thus  facilitating  efforts  to 
coordinate  assessment  objectives  and 
activities. 

Section  990.23 — Compliance  With 
NEPA  and  the  CEQ  Regulations 

Comment:  Some  commenters  noted 
that  rigid  compliance  with  NEPA  notice 
requirements  may  not  be  desirable  or 
necessary  for  incidents  involving  non- 
federtd  trustees,  and  that  these  notice 
activities  should  be  optional  at  trustees’ 
discretion.  The  commenters  also 
suggested  the  rule  should  explicitly 
state  that  the  provisions  of  the  rule 
fulfill  the  public  notice  requirements  of 
NEPA,  even  without  providing  the 
Notice  of  Intent  to  Conduct  Restoration 
Planning. 

Response:  The  rule  has  been  amended 
to  indicate  that  NEPA  compliance  is 
solely  a  federal  trustee  requirement,  and 
that  the  procedures  entailed  in 
compliance  will  vary  depending  on  the 
identity  of  federal  trustees  involved  and 
their  regulations  governing  their  own 
NEPA  conduct.  The  notice  requirements 
contained  in  veuious  sections  of  the 
final  rule  are  not  related  solely  to  NEPA 
compliance,  but  are  important  elements 
to  facilitate  the  open  and  cooperative 
process  envisioned  in  this  rule  and 
OPA. 


Section  990.25 — Settlement 

Comment:  Some  commenters  were 
concerned  that  the  U.S.  Department  of 
Justice  (DOJ)  will  impede  settlements, 
that  state  trustees  can  restore  natural 
resources  in  a  more  efficient  manner 
through  administrative  agreements,  and 
that  the  rule  should  provide  guidance 
for  the  scope  and  timing  of  DOJ 
participation.  One  of  these  commenters 
suggested  that  DOJ  taking  3%  of 
settlement  sums  for  participation  is 
imwarranted  and,  perhaps,  an  improper 
use  of  restoration  money. 

Response:  Except  where  explicitly 
provided  by  statute,  only  the 
Department  of  Justice  has  the  authority 
to  compromise  claims  of  the  United 
States.  One  of  these  exceptions, 
applicable  to  some  federal  trustees 
operating  under  OPA,  is  a  provision 
allowing  executive  agencies  to 
compromise  claims  within  their 
authority  when  such  claims  do  not 
exceed  $100,000,  or  such  other  amoimts 
as  the  Attorney  General  may  firom  time 
to  time  prescribe  (33  U.S.C.  3711).  The 
Department  of  Justice  plays  a  vital  role 
in  ensuring  that  the  laws  of  the  United 
States  are  applied  similarly  by  different 
federal  agencies.  The  costs  to  the 
Department  of  Justice  of  collecting 
recoveries  for  claims  of  the  United 
States  in  civil  litigation,  as  authorized 
by  H.R.  2519  (November  16, 1993), 
should  be  included  in  the  estimated 
costs  of  the  assessment  so  that 
restoration  money  is  not  impacted. 

Comment:  Several  commenters 
disagreed  with  the  rule’s  provisions 
concerning  terms  of  settlements.  One 
commenter  argued  that  the  decision  to 
accept  such  a  settlement  should  be 
within  the  discretion  of  a  trustee,  so 
long  as  it  is  reasonable  and  justified. 
Some  commenters  stated  that  this 
provision  could  be  read  as  establishing 
substantive  standards  to  govern 
adequacy  of  a  settlement,  which  would 
be  inappropriate  and  outside  NOAA’s 
authority.  Several  of  these  commenters 
suggested  that  the  rule  simply  provide 
that  settlement  sums  may  only  be 
expended  in  accordance  with  a 
restoration  plan  that  is  made  available 
for  public  review. 

Response:  NOAA  has  revised  the 
settlement  provision,  now  §  900.25,  to 
reflect  the  standard  of  review  that 
federal  courts  have  used  in  reviewing 
natural  resource  damage  assessment 
settlements  under  other  laws,  and 
settlements  by  federal  agencies  in 
general.  Federal  courts  will  look 
favorably  upon  the  determination  by  an 
agency  entrusted  with  authority  to 
prosecute  laws  that  a  settlement  of  a 
claim  is  in  the  public  interest — that  it  is 


fair,  reasonable,  adequate,  and 
consistent  with  the  pmrposes  of  the 
governing  statute.  With  respect  to  OPA, 
NOAA  expects  that  a  court  will  look  to 
see  that  a  trustee  has  made  a 
determination  of  the  adequacy  of  the 
settlement  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
injured  natural  resources  and  services. 
NOAA  recognizes  that  in  reviewing  an 
agency’s  action  in  accepting  a 
settlement  a  court  will  also  look  to  such 
factors  as  Utigation  risk,  time  and 
expense  to  litigate,  and  advantages  to 
obtaining  an  immediate  recovery 
through  settlement,  rather  than  through 
litigation. 

Section  990.26 — Emergency  Restoration 
Comment:  One  commenter  argued 
that  the  On-Scene  Coordinator  (OSC) 
must  authorize  emergency  restoration 
and  that  trustees  act  in  a  consultative 
role  during  the  removal  phase.  Another 
commenter  suggested  that  any 
emergency  restoration  action  had  to  be 
tied  into  the  National  Response  System 
to  alleviate  any  potential  contradictory 
actions  or  interference  with  the  OSC’s 
actions.  One  commenter  suggested  that 
trustees  do  not  have  independent 
authority  to  act  or  intervene  in  response 
activities  during  that  phase.  This  same 
commenter  noted,  however,  that  the 
requirement  that  responsible  parties  and 
the  pubhc  he  notified  of  emergency 
restoration  actions,  with  the  responsible 
parties  additionally  being  invit^  to 
participate,  will  tend  to  foster 
cooperation  and  trust.  Another 
commenter  asserted  responsible  parties 
should  be  invited  to  participate  at  first 
notice  of  an  emergency,  not  within  a 
“reasonable  time  frame.’’  Several 
commenters  supported  allowing 
responsible  parties  to  implement 
emergency  restoration.  Another 
commenter  suggested  that  notice  to  the 
public  or  responsible  parties  should  be 
discretionary  due  to  the  time-sensitive 
nature  of  such  actions. 

Response:  NOAA  fully  agrees  that  any 
actions  conducted  during  the  response 
phase  should  not  interfere  with  nor  be 
independent  of  the  OSC’s  activity.  The 
rule  is  clear  that  the  OSC  must  be 
notified  prior  to  implementation  of 
emergency  restoration  actions  by 
trustees,  and  that  emergency  restoration 
may  not  interfere  with  response  actions. 
Further,  the  rule  requires  that  any 
emergency  restoration  actions  must  be 
coordinated  through  the  trustee 
Regional  Response  Team  (RRT)  member 
or  designee,  since  the  RRT  is  a  part  of 
the  National  Response  System,  and  that 
this  member  must  work  through  the 
OSC  to  ensure  adequate  coordination.  In 
addition,  the  National  Oil  and 
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Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  is  clear  on  the  types  of  and 
procedures  for  coordination  between  the 
trustees  and  the  OSC,  who  retains 
overall  responsibiUty  for  activities 
during  response.  However,  only 
trustees,  not  response  entities,  have  the 
authority  to  assess  injxiries  and  collect 
restoration  costs  under  OPA.  NOAA  has 
clarified  the  rule  to  indicate  that  known 
responsible  parties  must  be  notified  and 
invited  to  participate  in  emergency 
restoration  actions,  to  the  extent  time 
permits.  Notice  to  the  public  is  provided 
to  the  pubUc,  to  the  extent  practicable, 
of  these  planned  emergency  restoration 
actions. 

Comment:  Another  commenter  noted 
that  the  requirement  that  emergency 
restoration  costs  should  not  be 
unreasonable  appears  to  appropriately 
suggest  that  trustees  must  affirmatively 
demonstrate  the  reasonableness  of  such 
costs,  without  any  entitlement  to  the 
rebuttable  presumption. 

Response:  If  trustees  responsibly 
make  a  determination  that  emergency 
restoration  is  needed  to  prevent  or 
minimize  natural  resource  injury,  that 
the  action  is  feasible  and  likely  to 
succeed,  and  that  the  costs  of  such 
action  are  not  on  their  face  excessive 
comp€u«d  to  the  expected  benefits  in 
limiting  injury,  then  emergency 
restoration  actions  and  costs  eire 
reasonable,  and  entitled  to  a  rebuttable 
presumption. 

Comment:  Another  commenter 
questioned  whether  there  are  any 
exclusions  for  liability  for  damages 
resulting  from  any  additional  injuries 
caused  by  the  emergency  restoration  or 
response  actions. 

Response:  Liability  for  natural 
resource  damages  extends  to  injuries 
that  result  fi'om  reasonable  and 
necessary  response  and  emergency 
restoration  actions  taken  in  response  to 
an  actual  or  threatened  discharge  of  oil. 

Section  990.27 — Use  of  Assessment 
Procedures 

Criteria  for  Selecting  Assessment 
Procedures — General 

Comment:  One  commenter  noted  that 
the  greater  flexibility  in  assessment 
procedures  provided  by  the  proposed 
rule  is  likely  to  result  in  greater 
likelihood  of  litigation.  Another 
commenter  suggested  that  such 
flexibility  may  result  in  trustees 
applying  numerous  procedures, 
charging  the  responsible  party  with 
these  costs,  then  basing  their  claim  on 
the  procedures  that  yield  the  highest 
damage  figure.  Another  commenter 
stated  that  the  trustees  should  be 


required  to  dociiment  the  decision  as  to 
why  a  particular  assessment  procedure 
was  chosen. 

Other  commenters,  however,  agreed 
with  the  rule  listing  criteria  that 
assessment  procedures  should  meet, 
rather  than  specifying  acceptable 
procedmes  themselves.  Some 
commenters  suggested  that  trustees 
must  be  provided  flexibility  to  select  the 
most  efficient  procedure  to  assess 
injuries,  based  upon  factors  such  as 
reasonable  cost,  validity,  reliability,  and 
incident-specific  considerations, 
however,  one  of  these  commenters 
suggested  that  the  rule  should  simply 
require  that  procedures  be  reliable, 
valid,  and  cost-effective  as  minimiun 
criteria  and  that  other  incident-specific 
factors  should  be  considered  in 
selection  of  procedures. 

Response:  In  eliminating  categories  of 
assessment  procedures,  and  providing 
instead  a  list  of  standeirds  to  guide 
selection  of  the  most  appropriate 
assessment  procedure  for  the  injury  and 
incident  at  hand,  the  rule  will  make 
assessments  less  rigid  and  more  cost- 
effective,  and  NOAA  expects  this  will 
reduce  litigation  by  fostering 
cooperative  settlements.  The  rule 
expressly  prohibits  the  approach 
suggested  by  the  commenter  in  which 
trustees  may  apply  a  suite  of  procedures 
to  produce  the  hipest  damages 
estimate,  and  chtirge  for  all  of  the 
procedures  used.  This  approach  would 
clearly  violate  provisions  of  §  990.27 
and  the  definition  of  reasonable 
assessment  costs.  Finally,  standards  for 
selecting  assessment  procedures,  and 
the  types  of  assessment  procedures 
available,  are  now  included  in  §  990.27. 

Comment:  Most  commenters 
applauded  the  approach  taken  in 
subpart  E  of  the  proposed  rule  to 
provide  generic  standards  for  possible 
assessment  procedures,  given  the 
universe  of  procedures  available  and 
possible  injuries  likely  to  result  from 
incidents.  However,  several  commenters 
were  concerned  that  some  of  the 
proposed  criteria  might  be  mutually 
exclusive  and  difficult  to  meet  for  all 
incidents.  For  instance,  one  commenter 
noted  that  procedures  that  meet  the 
criterion  that  procedures  must  provide 
information  useful  in  determining  and 
quantifying  restoration  needs,  might  not 
be  the  most  cost-effective  procedures. 
The  commenter  also  noted  that 
procedures  that  provide  information 
required  for  restoration  determinations 
may  entail  additional  costs  with  no 
assessment  benefit,  violating  the 
requirement  for  consideration  of  cost. 
Some  commenters  suggested  that  none 
of  these  criteria  be  mandatory,  or  that 
only  the  “cost-effectiveness”  and  “valid 


and  reliable”  criteria  might  be 
appropriately  mandatory. 

Response:  The  standmds  for 
acceptable  procedures  were  moved  from 
subpart  E  of  the  proposed  rule  into  a 
new  section,  §  990.27,  to  emphasize  that 
these  standards  apply  to  any  and  all 
procedures  used  in  performing 
assessments  under  this  rule.  Procedures 
must  meet  the  standards  in  order  to  be 
deemed  part  of  an  assessment  in 
accordance  with  this  rule.  The  concerns 
that  one  stemdard  may  be  contrary  to 
another  have  been  resolved.  The 
standards  now  provided  in  §  990.27 
must  all  be  met,  but  the  criterion 
concerning  restoration  information  has 
been  changed  to  a  recommendation, 
rather  than  a  requirement,  in 
recognition  that  procedures  that  provide 
information  useftil  in  restoration  scaling 
are  not  always  available,  nor  are  they 
always  cost-effective. 

Comment:  Some  commenters  were 
concerned  that  the  criteria  requiring 
cost-effectiveness  and  weighing  benefits 
of  a  procedure  against  its  costs  might  be 
interpreted  to  require  strict  cost-benefit 
analyses  of  all  possible  procedures, 
inappropriately  diverting  trustee  efforts 
firom  assessment  work,  and  needlessly 
driving  up  costs.  A  few  other 
commenters  suggested  that  strict  cost- 
benefit  analyses  should  be  required. 

One  commenter  suggested  that  the 
balance  should  more  appropriately 
weigh  expected  assessment  costs  against 
overall  expected  damages,  because 
assessment  costs  cannot  be 
meaningfully  scrutinized  relative  to 
expected  informational  benefits  from  an 
assessment  procedure. 

Response:  The  various  standards  for 
procedures  were  never  intended  to 
require  a  strict  cost-benefit  analysis.  The 
rule  language  has  been  revised  to 
indicate  that  additional  costs  of  more 
complex  procedures  must  be  reasonably 
related  to  the  expected  increase  in 
information  provided  by  those 
procedures.  The  standards  are  intended 
to  guide  trustees  in  selecting  individual 
assessment  procedures  and  discourage 
trustees  from  using  procedures  that  do 
not  provide  information  beneficial  for 
restoration  planning  purposes. 

Comment:  Some  commenters 
suggested  that  the  terms  “reliable”  and 
“valid”  should  be  expressly  defined. 
Various  definitions  were  offered  by  the 
commenters. 

Response:  The  technical  definitions  of 
the  terms  “reliable”  and  “valid”  vary  in 
usages  of  the  terms  across  various 
disciplines.  In  general,  under  this  rule, 
these  terms  refer  to  technical  judgments 
by  experts  in  a  particular  field  that  a 
procedure  is  consistent  with  best 
technical  practices  for  the  measure 
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being  investigated  under  the 
circumstances. 

Specific  Procedures 

Comment:  Many  of  the  commenters’ 
discussion  on  assessment  procedures 
focused  on  how  specific  procedures 
might  relate  to  the  standards  provided 
in  the  rule.  Some  commenters  were 
concerned  that  the  listing  of  procedures 
in  the  appendix  to  the  preamble  might 
be  interpreted  as  an  endorsement  of 
those  procedures.  The  commenters 
requested  that  the  rule  state  that 
procedures  that  do  not  meet  the  criteria 
are  not  entitled  to  the  rebuttable 
presumption.  The  commenters  noted 
that,  if  specific  procedures  are  listed  in 
the  preamble,  NOAA  has  a  duty  to 
provide  additional  standards  relating  to 
the  use  of  such  procedures,  either  in  the 
rule  or  in  guidance  documents.  Other 
commenters  stated  that  the  rule  should 
clarify  that  reliable  an3  valid 
procedm-es  are  not  limited  to  those 
specifically  listed  in  the  preamble  and 
should  not  necessarily  be  excluded  firom 
use  imder  the  rule. 

i^esponse;  Assessment  procedures 
must  meet  the  standards  in  the  rule  in 
order  to  be  deemed  peul  of  an 
assessment  conducted  in  accordance 
with  this  rule.  No  explicit  or  implicit 
endorsement,  nor  lack  of  endorsement, 
is  intended  to  be  given  to  the  specific 
identification  or  omission  of  any 
particular  procedure  in  either  the 
preamble  or  rule.  It  is  not  feasible  for 
the  rule  to  identify  all  acceptable 
procedures,  nor  the  acceptable 
applications  of  those  procedures,  for  all 
possible  circumstances  of  all  incidents. 
Procedures  and  their  applications  must 
be  evaluated  on  a  case-by-case  basis. 

Comment:  A  number  of  commenters 
stated  that  NOAA  should  not  establish 
requirements  for  use  of  procedures  and 
strongly  supported  NOAA’s  decision  to 
remove  specific  guidance  on  the 
application  of  certain  procedures  (e.g., 
contingent  valuation,  benefits  transfer). 
The  commenters  suggested  that 
discussion  on  how  to  apply  specific 
procedures  should  be  placed  in 
guidance  documents.  One  commenter 
suggested  that  the  rule  should  allow 
trustees  to  use  any  criteria  that  are 
generally  accepted  by  the  scientific 
community.  One  commenter  stated  that 
the  four  criteria  listed  in  the  rule  are 
still  insufficient,  and  could  be 
strengthened  by  distilling  the  most 
important  guidelines  in  die  guidance 
documents  into  rule  language  so  that 
they  will  be  binding  upon  trustees. 

Response:  NOAA  believes  that 
discussion  on  the  appropriateness  and 
use  of  specific  assessment  procedures  is 
more  suited  to  guidance  documents. 
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The  commenters  should  refer  to  these 
guidance  documents  as  well  as  the 
literature  for  support  along  this  line. 

Comment:  Another  commenter  asked 
that  the  rule  clarify  that  trustees  may 
use  models  or  extrapolate  from 
literature  when  it  is  more  appropriate 
and  cost-effective  than  gathering  site- 
specific  data. 

Response:  The  rule,  in  §  990.27, 
provides  that  such  procedures  as 
models  or  literature  extrapolation  that 
meet  the  standards  for  acceptable 
procedures  are  available  for  use  in 
accordance  with  the  rule. 

Option  of  Responsible  Party  to  Request 
Alternative  Procedures 

Comment:  Some  commenters  argued 
that  trustees  should  be  required  to  use 
an  incident-specific  procedure  when  the 
conditions  in  the  rule  are  met.  However, 
the  commenters  stated  that  the 
conditions  currently  in  the  rule  are 
contrary  to  OPA  because  they  force  the 
responsible  party  to  waive  the  right  to 
challenge  the  reasonableness  of  the 
assessment  costs.  The  commenters 
argued  that  this  would  force  responsible 
parties  to  choose  between  using  a 
procedure  that  may  assess  non-existent 
damages  and  waiving  their  statutory 
right  to  expect  reasonable  assessment 
costs.  Another  commenter  noted  that 
the  responsible  party  should  not  have  to 
advance  the  assessment  costs  if  the 
responsible  party  can  demonstrate  that 
an  incident-specific  assessment  is  really 
appropriate  and  warranted.  Some 
commenters  also  suggested  that  the  rule 
specify  a  time  frame  for  the  responsible 
party  request,  such  as  21  days  from  the 
time  of  the  incident,  rather  than  the 
ambiguous  “acceptable  time  frame” 
currently  in  the  rule. 

One  commenter  pointed  out  that 
responsible  parties  would  want  to  do 
expanded  assessments  in  any  case  in 
order  to  assist  in  the  defense  of  third 
party  claims. 

Some  commenters  noted  that  detailed 
field  studies  may  be  expensive  and  in 
those  instances  where  Ae  likelihood  of 
injury  is  so  high  as  to  not  require 
extensive  study,  trustees  and 
responsible  parties  may  agree  that  non¬ 
field-based  procedures  may  be  used. 

Other  commenters  argued  that  the 
ultimate  decision  on  assessment 
procedures  should  always  be  left  to  the 
trustees.  The  commenters  suggested 
that,  if  trustees  determine  that 
procedures  selected  by  a  responsible 
party  are  technically  imsoimd  or  would 
inadequately  address  natural  resource 
injuries,  then  the  trustees  should  have 
the  ability  to  modify  or  reject  the 
request.  Some  commenters  also  noted 
that  the  rule  should  be  clarified  to  state 
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that  the  responsible  party  must  advance 
the  trustee’s  estimate  of  the  costs  of 
conducting  the  incident-specific 
assessment. 

Response:  The  final  rule  has  clarified, 
in  §  990.14(c),  the  conditions  for  the 
responsible  party  option  to  request  a 
different  procedure  than  that  selected  by 
the  trustees.  The  option  will  be 
provided  to  responsible  parties  who 
have  accepted  the  trustees’  invitation  to 
participate  in  an  assessment,  and  who 
are  doing  so  cooperatively.  Alternative 
procedures  proposed  by  the  responsible 
party  must  meet  the  standards  for 
acceptable  procedures  provided  in 
§  990.27.  The  rule  allows  trustees  to 
reject  the  responsible  peurty’s  request  if 
the  alternate  procedure,  in  the  judgment 
of  trustees,  is  not  technically  feasible, 
not  technically  or  scientifically  sound, 
and  could  not  be  completed  within  a 
reasonable  time  frame.  Because 
participating  responsible  parties  will 
have  already  been  afforded  opportimity 
to  review  and  comment  on  proposed 
procedures  that  trustees  have  selected  in 
accordance  with  §  990.27,  the 
responsible  party  option  is  really  a 
mechanism  to  resolve  disputes  between 
trustees  and  responsible  parties  as  to  the 
most  appropriate  procedure  for  the 
injury  and  incident  at  hand. 

Responsible  parties  should  be  willing  to 
fund  alternative  procedures  they  feel 
strongly  about,  given  that  trustees  will 
have  already  made  a  determination  that 
other  procedures  are  appropriate,  and 
they  should  agree  not  to  challenge  the 
results  of  procedures  that  they  request 
be  used.  The  rule  has  removed  the 
requirement  that  responsible  parties 
agree  not  to  challenge  the  costs  of  those 
requested-  procedures. 

Simplified  Procedures — General 

Comment:  Several  commenters  raised 
objections  to  the  use  of  simplified 
assessment  procedures.  Several 
commenters  argued  that  all  existing 
simplified  procedures,  federal  and  state, 
are  flawed  and  unreliable.  The 
commenters  argued  that  these 
procedures  should  not  be  used  without 
any  field  verification.  Several  of  these 
commenters  stated  that  any  procedure 
that  generates  average  values  is  by 
definition  not  incident-specific  as 
required  by  OPA,  basic  requirements  for 
proof  of  injury  and  causation  in  tort, 
and  recent  case  law  on  causation 
requirements. 

Several  commenters  argued  that  there 
are  strong  statutory  argxunents  against 
simplified  procedures  under  OPA.  Some 
of  these  commenters  stated  that  the 
wording  of  the  various  sections  of  OPA 
that  set  forth  the  natural  resource 
damage  provisions  and  describe  liability 
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under  OPA  all  explicitly  speak  to  direct 
impacts  “resulting  from”  a  particular 
incident,  not  some  speculative  concept 
of  what  might  have  resulted  from  the 
incident.  The  commenters  cite  section 
1002(b)(2)(A)  of  OPA  (33  U.S.C. 
2706(b)(2)(A)),  “damages  . . .  that  result 
from  such  incident,”  and  section 
1006(e)(1)  of  OPA  (33  U.S.C.  2706(e)(1)) 
calling  for  rules  to  assess  damages 
“resulting  from  the  discharge  of  oil.” 
These  commenters  also  noted  legislative 
history  associated  with  these  provisions 
in  OPA.  A  House  Committee  Report  (H. 
Rep.  No.  241,  Part  1, 101st  Cong.,  1st 
Sess.  at  34(Sept.  13, 1989))  is  quoted 
supporting  recovery  for  “the  natural 
resources  that  were  injured.”  Also 
quoted  was  the  Committee  of 
Conference  Report  (H.R.  (Conf.)  Rep. 

No.  101-653, 101st  Cong.,  2d  Sess. 

(1990)  at  103)  which  refers  to  damages 
“resulting  from  an  incident.”  These 
commenters  also  argued  that  Congress 
rejected  simplified  procedures  under 
OPA  because  an  early  draft  of  a  Senate 
bill  (S.  686, 101st  Cong.,  1st  Sess., 

§  102(d)(3)(A)(1989))  calling  for 
simplified  assessments  was  not 
incorporated  into  the  final  bill.  The 
commenters  stated  that  Congress  could 
have  adopted  the  type  A  model,  which 
was  in  existence  during  the 
development  of  OPA,  but  didn’t.  In  fact, 
the  commenters  noted  that  the 
Conference  Report  (at  109)  explicitly 
states  that  the  OPA  rule,  not  the 
CERCLA  rule,  which  contains  the  type 
A  model,  would  apply  to  assessments 
imder  OPA. 

Some  commenters  referred  to  the 
procedures  and  requirements 
promulgated  by  the  U.S.  Department  of 
Transportation  concerning  claims 
against  the  Oil  Spill  Liability  Trust 
Fund  (57  FR  36314  (Aug.  12, 1992))  and 
suggested  that  such  a  claim  would  be 
rejected  if  based  upon  simplified 
procedures  because  such  claims  would 
not  be  based  upon  evidence  of  damages. 
These  commenters  argued  that  trustees 
must  show  evidence  of  actual  exposure 
and  actual  injury  at  all  levels  of 
biological  organization,  not  use  models 
or  literature  to  extrapolate  upon 
evidence  of  exposure  of  some  natural 
resources  or  lower-level  biota  to  predict 
indirect  exposure  and  a  pathway  to 
other,  higher-level,  biota.  The 
commenters  argued  that  models  and 
literature-based  procedures  are 
xmreliable  and  tend  to  overstate  injury 
and  cannot  take  into  account  the  various 
incident-specific  factors  that  affect  the 
outcome  of  incidents. 

Several  commenters  argued  that  these 
procedures  may  result  in  double 
recoveries  for  the  seune  natural 
resources  when  one  or  more  trustees 


and  private  claimants  make  claims 
based  on  the  same  natural  resources, 
with  a  few  commenters  suggesting  that 
these  procedures  promote 
uncoordinated  actions  by  trustees. 

Some  commenters  stated  that 
simplified  assessment  procedures, 
including  models,  need  to  incorporate 
uncertainty  by,  perhaps,  giving  a  range 
of  possible  results  rather  than  one 
definitive  answer.  Other  commenters 
requested  that  any  and  all  simplified 
procedures  that  might  be  included  in 
the  rule  should  be  final  procedures, 
submitted  for  public  emd  industry 
review.  Some  commenters  requested 
that  the  rule  should  provide  sufficient 
standards  and  guidelines  for  the  use  of 
simplified  procedures,  including 
threshold  levels  for  the  use  of  those 
approaches. 

One  commenter  suggested  an 
alternative  to  the  simplified  procedures 
listed  in  the  rule.  The  commenter 
suggested  that  NOAA  should  develop  a 
decision  tree-based  simplified 
procedure  that  would  enable  trustees  to 
collect  limited  field  samples  and/or 
meike  minimal  field  observations  and 
then,  based  on  a  process  outlined  in  the 
rule,  make  a  determination  in 
cooperation  with  the  responsible  party 
of  what,  if  any,  restoration  alternatives 
should  be  pvirsued. 

Other  commenters  stated  that  NOAA 
has  unquestionable  statutory  authority 
to  promulgate  rules  that  include  models 
and  formulas.  The  commenters  argued 
that  the  legislative  history  of  OPA 
demonstrates  Congress’s  desire  to 
simplify  assessment  procedures  and, 
therefore,  it  is  NOAA’s  responsibility  to 
accurately  and  cost-effectively 
promulgate  the  necessary  procedures  to 
make  the  public  whole  for  injuries  it  has 
sustained.  These  commenters  argued 
that  it  would  be  a  waste  of  public  and 
private  resources  to  require  trustees  to 
conduct  incident-specific  assessments 
of  injvuy  when  experience,  models,  and 
the  literature  are  adequate  to  predict 
injury.  The  commenters  pointed  out  that 
an  assessment  that  incorporates  the 
extensive  preexisting  body  of 
knowledge  is  reliable,  valid  and  on  solid 
scientific  standing. 

Some  commenters  expressed  surprise 
over  the  depth  of  concern  regarding  the 
use  of  the  simplified  assessments,  since 
they  should  reduce  the  costs  of 
determining  restoration  alternatives  and 
provide  consistency  to  the  process. 
These  commenters  indicated  that  the 
data  and  the  “bugs”  in  the  simplified 
procedures  should  be  the  concern, 
rather  than  the  use  of  the  procedures  per 
se. 

The  commenters  stated  that  the 
argument  that  computer  models  fail  to 


provide  an  incident-specific  damage 
assessment  is  without  merit.  The 
commenters  pointed  out  that  model- 
based  assessments  may  not  be  exact,  but 
the  same  can  be  said  for  physical 
sampling  or  any  scientific  process  in 
which  averages  are  employed  to 
approximate  the  true  conditions.  The 
commenters  noted  that  computer 
analysis  is  simply  another  tool  to  be 
used  in  damage  assessment  and  that,  if 
responsible  parties  are  concerned  that 
liability  for  damages  will  be 
inaccurately  determined  using  models 
or  compensation  formulas,  they  can 
simply  opt  to  have  a  full-scale  field 
research  operation. 

Other  commenters  pointed  out  that 
the  proposed  rule  listed  only  two  types 
of  simplified  procedures,  which  could 
easily  be  misinterpreted  to  mean  that 
these  are  the  only  two  simplified 
assessment  procedures  usable  under 
this  section.  To  correct  this  problem,  the 
commenters  suggested  that  additional 
language  is  needed  in  the  rule  to 
provide  flexibility  and  efficiency  in  the 
use  of  simplified  procedures.  The 
commenters  requested  that  NOAA 
expand  the  description  of  “simplified 
procedures”  by  specifically  referencing 
other  procedures  such  as  state  formulas, 
or  procedures  such  as  habitat 
equivalency  analysis.  These 
commenters  stated  that  the  use  of 
simplified  procedures  is  the  only  way  to 
determine  restoration  costs  for  the 
thousands  of  small  incidents  that  occur 
annually,  since  trustees  lack  the 
personnel,  time  and  financial  resources 
to  conduct  in-depth,  incident-specific 
assessments  for  each  and  every  incident. 
Some  commenters  argued  that,  without 
procedures  to  address  the  vast  majority 
of  incidents,  NOAA  is  failing  to 
implement  the  intent  of  Congress  to 
provide  regulations  that  allow  trustees 
to  efficiently,  reliably,  and  cost- 
effectively  address  the  injuries  to  public 
natural  resources  from  incidents. 

Other  commenters  argued  that,  since 
most  incidents  are  less  than  1000 
gallons,  NOAA  should  make  it  a  priority 
to  include  in  the  rule  a  credible 
simplified  tool.  The  commenters 
suggested  that  the  lack  of  such  a 
procedure  will  result  in  a  rule  that  does 
not  fully  meet  the  intent  of  OPA,  since, 
at  this  time,  the  options  listed  in  the 
rule  are  not  available  to  trustees,  nor  is 
there  any  gueu’antee  that  they  will  ever 
become  available.  The  commenters 
stated  that  provisions  should  be 
included  in  the  rule  that  would  allow 
for  the  development  and  use  of  other 
simplified  procedures.  Other 
commenters  specifically  suggested  that 
passive  values  should  be  incorporated 
into  these  simplified  procedures. 
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Response:  NOAA  agrees  that  OPA 
intends  that  responsible  parties  be  held 
liable  only  for  restoration  needed  to 
redress  the  injuries  caused  by  specific 
incidents.  NOAA  does  not  believe  that 
simplified  procedures,  such  the  type  A 
model  per  se,  contravene  the  OPA 
liability  limitations  to  actual  injuries 
caused  by  specific  incidents.  However, 
the  rule  does  not  suggest,  state,  or  imply 
that  these  procedures  are  acceptable 
procedures  in  all  instances.  Like  any 
assessment  procedure  proposed  for  use 
under  the  rule,  simplified  procedures 
must  meet  the  criteria  for  acceptable 
procedures  listed  in  new  §  990.27,  If  a 
tool  is  not  appropriate  for  the 
circumstances  of  an  incident,  it  cannot 
be  used  and  still  receive  a  rebuttable 
presumption  for  assessments  performed 
in  accordance  with  this  rule.  The  final 
rule,  however,  does  not  explicitly 
reference  “simplified”  procedmes  as  a 
distinct  category  of  assessment 
procediures,  and  does  not  identify  jjiy 
particular  procedure(s)  as  appropriate 
for  particular  circumstances.  This 
determination  must  be  made  by  trustees 
on  an  incident-by-incident  basis. 

NOAA  places  no  significance  on  the 
omission  of  reference  to  simplified 
procedmes  in  the  final  language  of  OPA. 
Congress  merely  chose  not  to  tie 
NOAA’s  hands  in  promulgating  these 
rules.  The  same  conference  committee 
report  relied  upon  by  many  commenters 
to  disavow  simplified  procedures  states 
that  these  regulations  should  be 
designed  to  simplify  the  trustees’  task  of 
assessing  and  recovering  the  full 
measure  of  damages  resulting  fi-om  an 
incident.  NOAA  believes  that  Congress 
clearly  intended  that  the  rule  should 
facilitate  prompt,  cost-effective 
restoration,  by  providing  a  technical 
framework  focused  on  restoration,  not 
on  needless  scientific  experimentation. 

While  simplified  procedures  may  be 
used  as  a  stand-alone  assessment 
procedure  for  small  incidents,  these 
procedures  are  rarely,  if  ever,  used  for 
larger  incidents  vdthout  some  level  of 
field  assessment.  In  these  instances, 
simplified  procedures  are  used  to 
quantify  the  extent  of  injury  and  scale 
restoration  actions  only  after  field 
investigations  have  determined  that 
natural  resources  have  been  exposed, 
injuries  have  been  demonstrated,  or  lost 
use  has  occurred. 

Type  A  Model 

Comment:  Several  conunenters  argued 
that  there  are  serious  shortcomings  in 
DOI’s  proposed  type  A  models,  and  that 
NOAA  should  not  allow  use  of  these 
models  in  their  current  form  under  any 
conditions.  Some  of  these  commenters 
argued  that  NOAA  should  reserve  this 


61,  No.  4  /  Friday,  January  5,  1996 


section  until  the  models  are  made 
reliable.  The  commenters  raised  specific 
objections  to  certain  provisions  of  the 
proposed  type  A  models  (e.g.,  cleanup 
and  containment  of  oil,  use  of 
dispersants,  bird  oiling  probabilities, 
boating  and  fishing  closures,  potentially 
grossly  disproportionate  restoration 
costs,  possibly  arbitrary  and  speculative 
mitigation  costs).  Many  of  these 
commenters  argued  that  these 
unexplained  problems  make  the 
proposed  models  imusable.  Other 
commenters  suggested  that  NOAA 
should  continue  to  review  and  revise 
the  models  and  subject  them  to  further 
public  comment. 

Some  of  these  commenters  stated  that 
NOAA  has  not  undertaken  any  review 
of  the  type  A  models  that  Could 
constitute  an  independent  finding  of 
reliability.  One  of  these  commenters 
raised  several  procediual  arguments 
regarding  the  rule’s  adoption  of  the  type 
A  models,  particularly  that  adopting  the 
proposed  type  A  models  would  violate 
the  Administrative  Procediue  Act 
principles  of  notice  and  opportvmity  for 
comment  because  the  public  cannot,  at 
present,  know  what  the  final  type  A  rule 
would  be  in  the  future.  The  commenter 
argued  that,  if  NOAA  wishes  to  use  type 
A  procedures,  it  must  develop  and 
propose  its  own  version  and  subject  it 
to  public  comment.  Other  commenters 
stated  that  the  rule’s  criteria  for  the  use 
of  the  type  A  model  are  too  vague  in 
simply  requiring  conditions 
“sufficiently  similar”  to  those  required 
under  the  CERCLA  rule.  Another 
commenter  requested  that  NOAA  revise 
the  rule  to  specify  that  the  type  A 
models  should  not  be  used  when  the 
services  provided  in  an  area  differ  from 
those  contained  in  the  models,  or  when' 
field  observations  clearly  contradict 
model  results. 

Some  commenters  disagreed  with  the 
use  of  models  to  assess  injury  because 
of  the  potential  for  determining  damages 
where  no  injury  exists.  The  commenters 
also  argued  that  the  lack  of  actual  data 
in  these  procedures  makes  it  impossible 
for  trustees  to  evaluate  restoration 
alternatives  in  the  manner  required  by 
the  rule.  One  commenter,  although 
supporting  the  concept  of  a  simplified 
procedure,  urged  NOAA  not  to  adopt 
the  type  A  models  until  they  can  be 
corrected  to  prevent  occasionally 
arbitrary  and  imreasonable  results  and 
to  focus  on  restoration,  consistent  with 
OPA.  One  commenter  noted  that 
predictions  made  through  the  use  of 
models  should  not  be  allowed  since 
these  assume  that  an  adverse  change 
will  always  occur,  whereas  the  evidence 
of  past  incidents  shows  that  injury  is 
not  inevitable. 


Rules  and  Regulations  467 


One  commenter  noted  that,  if  NOAA 
incorporates  simplified  procedures 
developed  by  DOI,  NOAA  would  be 
engaged  in  a  redelegation  of  its  statutory 
authority  under  OPA. 

Response:  First,  NOAA  was  not 
tasked  with  promulgating  any  specific 
type  of  assessment  procedure,  thus  there 
was  no  such  duty  that  was 
inappropriately  re-delegated  to  DOI. 
Further,  as  discussed  above,  DOI’s  type 
A  models  are  not  incorporated  per  se 
into  the  rule.  Trustees  desiring  to  use 
the  models  must  evaluate  whether  these 
tools  meet  the  acceptable  procedures 
standards  listed  in  §  990.27,  and  if  they 
are  not  met,  trustees  must  determine 
whether  use  of  the  tools  outweighs  the 
loss  of  the  rebuttable  presumption,  or 
whether  another  procedure  exists  that 
does  meet  the  acceptable  procedures 
standards.  In  addition,  even  if  trustees 
have  selected  a  procedure  in  accordance 
wdth  the  standards  in  §  990.27,  such  as 
the  type  A  model,  participating  parties 
who  disagree  with  this  decision  can 
identify  valid  and  reliable  alternate 
procedures  and  request  that  trustees 
implement  the  alternate  procedure,  as 
provided  in  §  990.14(c)(6)  of  the  rule. 
Trustees  must  consider  this  request  and 
determine  whether  to  accept  or  reject 
the  request  based  upon  such  factors  as- 
feasibility,  validity,  relevance,  and 
timeliness  of  the  suggested  procedure. 
The  various  technical  concerns  raised 
by  commenters  may  only  be  valid  if  a 
model  is  applied  in  certain 
circumstances,  thus  it  would  be 
inappropriate  to  bar  use  of  the  models 
completely  under  this  rule. 

Compensation  Formulas 

Comment:  Many  comments  received 
on  the  compensation  formula  proposed 
in  1994  deal  with  such  issues  as:  utility 
for  small  incidents;  imderstating  or 
overstating  damages;  questions 
regarding  factual  imderpinnings  of  the 
formulas;  assmnptions  of  injury  built 
into  the  formulas;  lack  of  authority  to 
promulgate  non-site-specific  assessment 
procedures;  predicted  detrimental 
impacts  on  the  oil  industry;  conclusive 
nature  of  formulas;  size  of  incidents 
appropriate  for  application  of  formulas; 
relationship  to  state  formulas; 
generation  of  formulas  from  the  type  A 
models;  as  well  as  several  conunents 
about  specific  technical  or  factual 
aspects.  Several  commenters  on  the 
1995  proposed  rule  supported  NOAA’s 
decision  to  reserve  the  compensation 
formulas  and  strongly  urged  NOAA  to 
withdraw  the  formulas  fi’om  the  final 
rule.  Some  commenters  noted  that  the 
formulas  were  based  on  the  earlier 
versions  of  the  proposed  type  A  models 
and,  therefore,  did  not  benefit  from  later 
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improvements  and  corrections  made  to 
those  models.  The  commenters, 
however,  suggested  that  the 
development  of  the  compensation 
formula  guidance  document  seems  to 
confer  a  regulatory  or  legal  status  to  a 
tool  that  should  be  limited  to  an 
informal  aid  to  settlement  discussions. 

Many  commenters  were  concerned 
about  the  withdrawal  or  reservation  of 
the  compensation  formulas.  The 
commenters  argued  that,  without  these 
tools,  trustees  are  unlikely  to  be  able  to 
fulfill  their  responsibility  to  make  the 
environment  and  public  whole.  The 
commenters  noted  that  the  procedures 
for  incident-specific  assessments  are  too 
rigorous  and  costly  for  most  small 
incidents  so  that  these  small  incidents 
will  not  be  adequately  addressed,  with 
the  losses  being  absorbed  by  the  public 
in  the  form  of  lost  natural  resources  and 
services. 

Several  commenters  pointed  out  that, 
by  promulgating  a  compensation 
formula,  NOAA  has  the  opportunity  to 
provide  an  alternative  to  individual 
state  models  and  promote  some 
consistency  in  the  assessment  of 
damages  resulting  from  smaller 
incidents.  These  commenters  suggested 
that  NOAA  should  either  recalculate  the 
compensation  formulas  with  the  most 
current  version  of  the  type  A  models 
and  publish  the  formulas  in  an  interim 
final  rule,  or  include  the  original 
formulas,  which  could  then  be 
withdrawn  when  new  formulas  are 
published  using  the  final  type  A 
models. 

On  the  issue  of  the  use  of  the  formulas 
in  an  actual  assessment,  some 
commenters  specifically  requested  that 
NOAA  establish  that  only  the  data 
inputs  into  the  formulas  are  contestable, 
but  that  the  algorithms  of  the  formulas 
are  not,  similar  to  the  standard  for  the 
Social  Security  disability  regulations 
and  Medicare  regulations,  where  the 
diagnosis  of  a  malady  is  contestable  but 
the  costs  of  treating  the  malady  are  not. 

Response:  The  proposed  rule  of  1995 
reserved  the  compensation  formula 
primarily  due  to  revisions  being  made 
in  the  type  A  models  on  which  the 
formulas  were  based.  The  final  rule, 
however,  does  not  incorporate 
compensation  formulas  as  acceptable 
procedures  per  se;  like  any  other 
proposed  assessment  procedures, 
compensation  formulas  must  meet  the 
criteria  for  acceptable  procedures  in 
§  990.27  of  the  rule  in  order  to  be  in 
accordance  with  the  rule.  NOAA  still 
supports  the  concept  of  such  simplified 
procedures  as  compensation  formulas. 
NOAA  developed  a  guidance  document 
in  1995  on  how  one  might  recreate 
scenarios  contained  in  the  1994 


compensation  formulas  using  the 
revised  type  A  models.  This  guidance 
document  is  still  available  for  use. 

When  the  type  A  models  under 
development  are  promulgated  by  DOI  as 
final  rules,  NOAA  intends  to  generate 
the  compensation  formulas  again. 

Types  of  Assessment  Procedures 
Available 

Comment:  Several  commenters  argued 
that,  because  trustees  would  be  allowed 
to  use  the  four  listed  procedures  alone 
or  in  any  combination,  trustees  could 
recover  damages  that  are  not  based  on 
proof  that  the  incident  actually  eind 
proximately  caused  an  actual  natural 
resource  injury,  in  conflict  with  OPA. 
Some  commenters  requested  that  the 
rule  require  that  the  procedures  be 
appropriate  for  the  types  of  incidents  to 
which  they  will  be  applied.  These 
commenters  argued  that  the  proposed 
procedures  lack  adequate  rigor  and  that 
some  of  the  procedures  result  in  far 
more  persuasive  scientific  evidence 
than  other,  abstract  procedvues. 

Several  of  these  commenters  argued 
that  literature-based  procedures  are  not 
defined  and  are  not  allowed  under  the 
CERCLA.  rule.  The  commenter  stated 
that  this  procedure  will  allow  an  injury 
determination  based  solely  on  the 
reporting  of  an  injury  in  the  literature, 
without  considering  the  conditions 
existing  at  the  incident  of  concern, 
which  are  determinative  of  the  effects. 
Other  commenters  argued  that  even 
laboratory  studies  alone  are  insufficient 
to  demonstrate  injury  in  the  field  and 
cannot  take  account  of  incident-specific 
compensatory  mechanisms  that  may  be 
at  work  in  an  actual  population  of  biota. 
The  commenters  stated,  therefore,  that 
laboratory  evidence  must  be  combined 
with  field  verification  that  an  injury  has 
actually  occurred. 

One  commenter  argued  that  the’ 
guidance  provided  in  the  rule  on 
incident-specific  procedures  fails  to 
meet  basic  requirements  for  proof  of 
injury  and  causation.  The  commenter 
stated  that  the  listed  procedures  can 
only,  at  best,  suggest  that  injury  may 
have  occurred  and,  therefore,  should  not 
be  allowed  without  field  verification. 
Some  commenters  stated  that  the  rule 
should  provide  explicit  acceptance 
criteria  for  the  use  of  procedures  to 
ensure  that  actual  injury  and  causation 
are  established,  based  on  scientifically 
valid  and  reliable  evidence  that  the 
natural  resource  was  in  fact  exposed, 
directly  or  indirectly,  to  the  discharged 
oil  (with  an  exception  for  substantial 
threat),  that  the  natural  resource  has  in 
fact  experienced  injury,  and  that 
exposure  to  oil  is  known  to  cause  such 
injury  in  the  field.  These  commenters 


note  that  the  rule  should  provide  that 
these  criteria  may  be  waived,  in  whole 
or  in  part,  only  with  the  concurrence  of 
the  responsible  party. 

Anofiier  commenter  noted  that 
trustees  have  broad  discretion  under  the 
rule  to  decline  to  use  the  DOI  type  A 
models,  and  thereby  employ  costly 
incident-specific  studies  and  analyses 
whose  costs  could  equal  or  exceed 
damages.  The  commenter  recommended 
that  the  rule  should  require  trustees  to 
use  the  DOI  type  A  models  whenever 
the  criteria  for  applying  such 
procedures  listed  at  43  CFR  11.33  may 
be  satisfied. 

Response:  The  rule  adopts  a  general 
approach^  that  a  range  of  assessment 
procedures,  firom  simpUfied  to  more 
detailed,  should  be  available  to  the 
trustees  so  that  assessments  can  be 
appropriately  tailored  to  incidents. 
Procedures  for  documenting  and 
quantifying  any  particular  injury  must 
be  selected  by  considering  a  variety  of 
factors,  all  focused  on  making  the 
determination  of  necessary  restoration 
actions,  while  ensuring  that  assessments 
are  technically  valid  and  cost-effective. 
Procedures  selected  must  be  capable  of 
determining  injury  pursuant  to  subpart 
E  of  the  rule. 

Scaling  Procedures  Listed  in  Appendix 
B  of  the  Preamble 

Habitat  Equivalency  Analysis 

Comment:  Several  commenters  stated 
that  HEA  is  a  new  and  unproven 
procedure  and  has  limited  application 
for  assessments.  Some  commenters 
argued  that  the  procedure  is 
inconsistent  wiUi  economic  theory  since 
there  is  no  direct  relationship  between 
the  cost  of  replacement  and  the  value  of 
the  natural  resource.  Commenters  noted 
that  HEA  is  based  on  m4ny 
assumptions,  such  as:  strict 
proportionality  between  unit  of  measure 
and  value:  substituting  cost  for  value 
yields  social  gain;  marginal  natural 
resource  values  assumed  constant  over 
time;  and  service  flows  assumed 
constant  and  additive  across  time.  The 
commenters  noted  that  fulfilling  the 
assumption  of  equal  unit  value  is 
difficult  and  that  the  chosen  metric  may 
not  reflect  the  unique  characteristics 
that  define  the  flow  of  services  from  the 
habitat.  Commenters  suggested  that: 
HEA  does  not  address  fundamental 
assessment  issues,  such  as:  the  concept 
of  baseline,  making  it  difficult  to 
estimate  percent  of  baseline  services 
lost;  in  a  complex  release  in  which 
different  natural  resource  services  are 
injured  to  different  extents,  there  is  no 
obvious  way  short  of  economic 
valuation  of  the  services  to  combine  the 
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different  levels  of  impairment  into  a 
single  index  which  would  allow  all  the 
impaired  natural  resources  to  be 
expressed  in  terms  of  a  single  unit;  HEA 
is  not  useful  for  habitats  that  are  not 
replaceable  or  reproducible;  and  that 
problems  occur  in  incorporating  unit 
values  of  indigenous  habitat  when 
restoration  converts  one  habitat  type  to 
another.  The  commenters  noted  that  it 
is  problematic  to  use  HEA  to  address 
lost  use  services,  because  changes  that 
may  occur  in  the  unit  value  of  currently 
offered  services  at  the  improved  site 
need  to  be  considered  (e.g.  effects  of 
congestion).  Also,  the  comnienters 
noted  that  physical  natural  resource 
measures  do  not  reflect  quality,  and 
thus  do  not  reflect  appropriate 
consumer  surplus  values.  The 
commenters  suggested  that  HEA  does 
not  measure  benefits  of  compensatory 
replacement,  increasing  the  chances  of 
selecting  restoration  actions  for  which 
the  costs  are  disproportionate  to  the 
value  of  the  lost  services.  Also,  other 
commenters  noted  that  substitutes  must 
be  taken  into  account  when  measuring 
service  reductions. 

Other  commenters,  however, 
supported  the  use  of  HEA,  stating  that 
the  procedure  is  appropriate,  cost- 
efficient,  and  effective.  One  commenter 
suggested  that  HEA  not  be  limited  in 
use  to  ecological  services.  The 
commenter  stated  that  the  description  of 
the  procedure  should  clarify  that  the 
metrics  used  are  simply  indicators  of 
overall  environmental  quality,  not 
complete  measures  of  damages. 

Commenters  suggested  that,  when 
using  HEA,  trustees  should  provide 
evidence  that  the  unit  values  of  the  lost 
and  replacement  services  are  likely  to  be 
equivalent.  The  commenters  stated  that 
HEA  should  explicitly  account  for 
baseline  service  quantification  issues. 
The  commenters  also  argued  that, 
because  the  components  of  HEA 
embody  substantial  uncertainty,  the 
trustees  should  undertake  explicit 
sensitivity  analysis  as  part  of  HEA.  The 
commenters  suggested  that  HEA  should 
focus  on  overall  habitat  or  ecosystem 
services  and  not  on  individual 
organisms  or  specific  ecosystem 
components  not  of  significance  to 
overall  functioning  of  a  system.  Some 
commenters  stated  that  HEA  models 
should  be  used  for  biological/ecological 
services,  not  human  use  services.  The 
commenters  also  argued  that  the  habitat 
or  species  replacement  cost  procedure 
should  be  specifically  excluded  by  the 
rule,  except  where  natural  resources 
and/or  services  are  actually  restored. 


Travel  Cost  Method 

Comment:  Some  commenters 
suggested  that  trustees  should  use 
multi-site  random  utility  models  instead 
of  single-site  analyses  in  conducting 
travel  cost  studies.  The  commenters 
noted  that  the  travel  cost  studies  should 
clearly  show  the  linkage  between  the 
injuries  and  a  reduction  in  services,  as 
well  as  allowing  for  imrestricted 
substitution  between  recreation 
opportunities.  Finally,  the  commenters 
suggested  that  the  sample  of  users 
should  be  representative  of  the 
population  being  studied  and  the  travel 
costs  should  be  measured  accurately  to 
reflect  the  true  costs  to  the  recreators. 

Factor  Income  Method 

Comment:  Some  commenters  noted 
that  the  factor  income  method  is  an 
unreliable  procedure  for  calculating 
values  when  natural  resources  vary  in 
abimdance  over  time.  Other  commenters 
stated  that  the  factor  income  approach 
measures  private  economic  losses,  not 
losses  to  the  public,  and  is 
inappropriate  for  use  in  assessments 
under  OPA. 

Hedonic  Price  Model 

Comment:  Commenters  suggested  that 
the  hedonic  price  model  is  generally 
inappropriate  for  assessments,  due  to 
major  difficulties  with  potential  double 
recovery  for  public  and  private  losses. 
Other  commenters  suggested  that  the 
hedonic  pricing  method  should  not  be 
used  for  incidents  because  of  the  brief 
and  temporary  nature  of  incidents  and 
their  impacts. 

Market  Models  of  Demand  and  Supply 

Comment:  Several  commenters  stated 
that  the  market  models  of  demand  and 
supply  are  poorly  specified  in  the  rule, 
and  that  the  rule  should  specify  their 
use  and  some  standards  for  that  use. 

Contingent  Valuation 

Comment:  Many  of  the  commenters 
argued  that  CV  should  not  be  used  in 
scaling.  The  commenters  argued  that  CV 
has  not  been  proven  reliable,  that  it 
should  not  be  used  for  transitory  effects, 
and  would  generate  overstated  damage 
claims.  Some  of  these  commenters 
noted  that  CV  is  a  highly  controversial 
procedure,  and  has  not  survived 
rigorous  peer  review  within  an 
atmosphere  of  impartial  scientific 
research. 

Some  commenters  argued  that  the 
inherent  upward  bias  in  CV  would  drive 
up  the  cost  of  restoration.  However, 
other  commenters  noted  that  concerns 
about  CV  may  be  satisfied  if  it  were 
used  in  “both  sides”  of  the  scaling 
calculation  (i.e.,  to  calculate  both  the 


losses  from  the  injury  and  the  gains 
from  the  replacement  action).  This  way, 
the  overall  scale  of  the  selected 
restoration  alternative  would  likely  not 
be  affected. 

Many  commenters  stated  that  the  rule 
should  allow  for  the  use  of  CV.  Some 
commenters  noted  that  CV  is  reliable  if 
performed  properly.  These  commenters 
noted  that  CV  has  already  been 
endorsed  by  the  Ohio  court.  Other 
commenters  stated  that  test-retest  CV 
experiments  show  that  CV  can  be 
reliable.  Several  commenters  pointed 
out  that  CV  is  essential  for  obtaining 
damages  for  lost  passive  values. 
Commenters  also  argued  that  CV  should 
be  used  in  scaling.  The  commenters 
argued  that  trustees  should  retain  as 
broad  a  spectrum  of  valuation 
procedures  as  possible. 

One  commenter  indicated  that  survey 
procedures  can  elicit  what  the  public 
needs  for  compensation  by  presenting 
different  restoration  choices  and, 
therefore,  gaining  information  on  the 
scale  of  restoration  actions  needed. 
Another  commenter  suggested  that  mail- 
out  surveys  could  be  used  to  assess 
relative  values,  even  though  the  Blue 
Ribbon  Panel  recommended  in-person 
surveys  for  dollar  determinations.  Other 
commenters  noted  the  particular  utility 
of  parts  of  CV,  such  as  focus  groups  and 
survey  procedures,  in  planning 
restoration. 

Many  commenters  argued  that  CV 
should  not  be  included  in  the  final  rule; 
however,  that  if  it  is  included,  the  rule 
should  contain  specific  standards  for  its 
use,  and  it  should  not  be  accorded  the 
rebuttable  presumption.  Several  of  the 
commenters  stated  that  the  rule  should 
include  the  Blue  Ribbon  Panel’s 
recommendations  on  study  design, 
implementation  and  verification.  Other 
commenters  argued  that  damages 
considered  by  respondents  in  CV 
surveys  should  reflect  only  injuries  that 
have  been  established  in  injury 
determination  and  quantification.  These 
commenters  also  stated  that  CV 
scenarios  should  not  be  based  on 
willingness  to  pay  to  prevent  incidents. 
The  commenters  stated  that  the  rule 
should  provide  for  scope  tests  that: 
show  substantial  variation  with  the  size 
of  the  commodity;  focus  only  on  natural 
resource  damages;  and  exclude  no 
respondents  when  carried  out.  The 
commenters  also  recommended  that,  for 
response  rates:  standards  must  be 
developed  for  calculating  response  rates 
and  zero  value  should  be  attributed  to 
survey  nonrespondents  as  a 
conservative  approach  to  handling 
nonresponse  bias.  The  commenters 
suggested  that  CV  should  not  be 
employed  in  cases  where  nonuse  values 
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are  expected  to  be  small  and  that 
additivity  tests  should  be  required.  The 
commenter  also  stated  tha*  a  zero  value 
should  be  attributed  to  individuals 
unaware  of  the  injury  before  the  survey 
was  administered. 

Conjoint  Analysis 

Comment:  Several  commenters  stated 
that  conjoint  analysis  is  an  unproven 
procedure  for  natural  resource 
applications,  and  is  not  reliable.  Some 
of  the  commenters  noted  that  conjoint 
analysis  may  be  better  than  CV,  but  it 
raises  similar  difficulties.  Some 
commenters  noted  the  importance  of 
realistic  descriptions.  The  commenters 
also  suggested  the  procedure  is  subject 
to  the  potential  for  protest  valuation. 

The  commenters  suggested  that,  when 
using  the  procedure,  trustees  need  to 
define  a  relevant  population  for 
sampling  and  for  use  in  the  scaling 
calculations.  The  commenters  suggested 
that  the  results  of  the  analysis  can  be 
very  sensitive  to  design  decisions, 
implementation,  and  interpretation 
decisions.  The  commenters  pointed  out 
that  preferences  are  still  expressed 
under  hypothetical  conditions.  The 
commenters  also  suggested  that 
respondents  are  unlikely  to  be  familiar 
with  the  different  attributes  and  levels 
of  habitat  services  and  are 
inexperienced  in  evaluating  their 
relative  merits,  that  some  respondents 
may  feel  the  answers  are  the  purview  of 
scientific  experts  rather  than  the  general 
public,  and  that  answers  to  early 
questions  may  be  of  lower  quality  due 
to  learning  effects  during  course  of 
survey.  The  commenters  stated  that 
respondents  may  experience  fatigue  in 
evaluating  numerous  options.  The 
commenters  also  stated  that  the 
experimental  design  can  easily  become 
burdensome.  The  commenters  noted  the 
problem  of  environmentally  correlated 
attributes  when  using  the  procedure. 
The  commenter  noted  that  a 
component-wise  valuation  would  be 
useful  in  calculating  compensatory 
damages  for  partially  injured  natural 
resources.  The  commenters  argued  that, 
because  of  a  close  relationship  between 
conjoint  analysis  and  CV,  all  the  issues 
raised  by  the  NOAA  Blue  Ribbon  Panel 
may  need  to  be  considered. 

However,  some  of  these  commenters 
noted  that  the  procedure  need  not  be 
limited  to  evaluating  restoration 
alternatives  that  provide  services  of  the 
same  type  and  quality  and  subject  to 
comparable  scarcity  and  demand 
conditions  as  interim  lost  services.  The 
commenters  suggested  that  the 
procedure  could  reduce  assessment 
costs,  since  a  single  conjoint 
questionnaire  could  evaluate  the  lost 


interim  services,  as  well  as  the  services 
from  several  different  restoration 
alternatives. 

The  commenters  argued  that  conjoint 
analysis  should  not  be  used  to  estimate 
passive  use  values.  The  commenters 
also  suggested  that  the  population  of 
survey  respondents  should  be  familiar 
with  the  goods  involved,  the  survey 
should  present  the  choices  in  terms  that 
are  concrete  and  realistic  as  possible, 
and  the  investigators  should  test  for  and 
present  evidence  that  the  results  are  not 
sensitive  to  extraneous  design  decisions. 
The  commenters  stated  that  the 
elicitation  format  should  be  designed  to 
prevent  interviewer  bias  and  protest 
valuation.  Some  of  these  commenters 
stated  that  the  experimental  design 
should  be  consistent  with  accepted 
design  standards.  The  commenter  noted 
that  the  applications  should  include  at 
least  two  different  elicitation  formats, 
and  should  perform  sensitivity  analysis 
on  the  effects  of  format  choice.  The 
commenters  suggested  that  the 
attributes  used  in  the  survey  should 
reflect:  characteristics  of  the  natural 
resource  that  are  salient  to  the 
responder,  temporal  nature  of  lost 
services,  and  restoration  alternatives 
that  are  technically  feasible.  The 
commenters  also  stated  that  the 
estimation  of  results  should  be 
consistent  with  utility  theoretic 
principles.  The  commenter  noted  that 
the  study  should  include  a  description 
of  commodities  that  serve  as  substitutes 
for  the  lost  and  replacement  services 
and  that  the  relevant  population  to  be 
sampled  should  be  limited  to  users  of 
the  same  type  of  services  or  to 
individuals  sufficiently  familiar  with 
the  natural  resource  to  be  able  to  form 
preferences  for  the  relevant  services. 
Commenters  also  stated  that,  if  the 
conjoint  analysis  includes  a  price  term, 
the  following  standards  should  be 
added:  the  conjoint  analysis  should  not 
be  used  to  measure  nonuse  values; 
trustees  should  empirically  demonstrate 
that  respondents  have  considered  their 
budget  constraints:  the  survey  should 
use  a  payment  vehicle  that  is 
appropriate  for  the  type  of  value  to  be 
measured,  is  credible,  incentive- 
compatible,  avoids  implied  value  cuing, 
and  distributes  burden  of  payment 
equitably;  the  survey  should  include 
design  points  that  test  for  “warm  glow” 
effects;  trustees  should  demonstrate 
empirically  that  results  are  sensitive  to 
scope  of  lost  services;  and  trustees 
should  determine  the  extent  of  the 
relevant  population  whose  values  are  to 
be  included  and  document  and  justify 
that  determination. 


Benefits  Transfer 

Comment:  Several  commenters  stated 
liidi  ihe  responsible  party  must  be 
allowed  to  challenge  the  merits  of 
valuation  studies  conducted  by  the 
trustees,  rather  than  allowing  the  trustee 
to  use  values  derived  from  some  other 
study. 

Some  commenters  pointed  out  that 
the  benefits  transfer  approach  should 
not  be  accepted  uncritically.  Other 
commenters,  however,  argued  for  more 
flexibility  in  the  use  of  the  procedure. 

Several  commenters  stated  that 
studies  to  be  used  in  the  benefits 
transfer  approach  should  address 
natural  resources  and  services  similar  to 
those  injured  by  the  incident,  should  be 
scientifically  sound,  should  use  reliable 
valuation  procedures,  and  should  not 
attempt  to  measure  passive  use  values, 
since  no  reliable  studies  have  been 
conducted  to  date. 

Response:  NOAA  believes  that  the 
standards  set  forth  in  §  990.27  are 
sufficient  to  allow  trustees  and 
responsible  parties  to  determine  the 
acceptability  of  a  particular  assessment 
procedure  for  a  given  incident.  NOAA 
supports  the  use  of  all  of  the  procedures 
discussed  in  Appendix  B  of  the 
preamble  as  reliable  and  valid  within 
the  appropriate  context  and  when 
performed  in  accordance  with  accepted 
professional  practices.  NOAA  does  not 
believe  that  the  rule  should  set  forth 
specific  standards  regarding  the 
implementation  of  individual 
procedures,  as  it  is  not  feasible  to 
prescribe  all  valid  uses  of  these 
procedures.  The  validity  and  reliability 
of  procedures  will  depend  on  the 
circumstances  of  particular  incidents. 
However,  NOAA  is  considering  the 
development  of  a  separate  guidance 
document  addressing  issues  pertaining 
to  the  use  of  the  procedures  discussed 
above  to  scale  restoration  actions  under 
the  resource-to-resource  or  service-to-  . 
service  and  valuation  scaling 
approaches. 

Thus,  NOAA  believes  that  most  of  the 
comments  received,  which  relate  to 
potential  problems  with  certain 
applications  of  these  procedures,  will  be 
dealt  with  in  the  context  of  specific 
incidents.  If  procedures  do  not  meet  the 
standards  listed  in  the  rule  they  are  not 
acceptable  procedures  to  use  pursuant 
to  this  rule.  In  addition,  responsible 
parties  have  the  option  to  request 
alternative  procedures  that  meet  the 
requirements  of  the  rule,  if  they  do  not 
accept  the  trustees’  judgment  that  a 
procedure  is  reliable  for  the 
circumstances  of  an  incident. 

In  response  to  some  common 
concerns  expressed  relative  to  all 
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procedures,  NOAA  offers  the  following: 

(1)  Trustees  must  make  a  determination 
that  procedures  are  reliablt3  .md  valid 
for  the  circumstances  of-an  incident;  (2) 
there  must  be  no  double  recovery  of 
dcunages  for  the  same  injiury  or  loss;  (3) 
only  public  losses  are  recoverable  by 
trustees  under  this  rule;  (4)  primary 
restoration  only  recovers  to  baseline  or 
comparable  conditions  or  levels;  and  (5) 
the  rule  requires  that  the  most  cost- 
effective  of  equally  appropriate 
procedures  be  used. 

Subpart  C — ^Definitions 

Section  990.30 — Definitions 
General 

NOAA  has  revised  certain  definitions 
in  the  rule  to  ensure  that  these 
definitions  conform  with  those  that  are 
explicitly  defined  in  OPA. 

Comment:  Many  commenters  made 
reference  to  various  terms  used  in  the 
proposed  rule  considered  to  be  vague 
and  likely  to  hamper  expeditious 
restoration  if  they  are  not  defined.  These 
terms  include:  “observable;” 
“measurable;”  “adverse;” 

“impairment;”  “nexus;”  “reliable;” 
“valid;”  “comparable;”  “equivalent;” 
“same;”  “similar;”  “scarcity;” 
“demand;”  “scale;”  “scaling;”  and 
“substantial  threat.” 

Response:  NOAA  intends  that  the 
majority  of  these  terms  have  their 
ordinary  and  custoniary  meaning  for 
purposes  of  this  rule,  but  offers  the 
following  clarification.  “Reliable”  and 
“valid”  refer  to  technical  judgments  by 
experts  in  a  particular  field  that  a 
procedure  is  consistent  with  best 
practices  for  the  measure  being 
investigated  under  the  circumstances. 
“Equivalent”  and  “comparable,”  as 
applied  to  acquiring  natural  resources  or 
services  other  than  those  injured  or  lost, 
have  the  meaning  used  in  the  legislative 
history  of  OPA-natural  resources  that 
can  enhance  the  recovery,  productivity, 
and  survival  of  the  ecosystem  affected 
by  a  discharge,  preferably  in  proximity 
to  the  affected  area.  (H.R.  (Conf.)  Rep. 
No.  101-653, 101st  Cong.,  2d  Sess.  at 
109  (1990).)  “Demand”  has  the  meaning 
used  in  section  1013  of  OPA  (33  U.S.C. 
2712),  encompassing  presenting  a  claim 
for  damages,  based  upon  a  plan  for 
restoration  of  injured  natural  resources 
and  services,  to  a  responsible  party  for 
payment  or  implementation. 
“Substantial  tlueat”  will  be  determined 
by  response  entities  on  a  case-by-case 
basis.  Finally,  “scale”  and  “scaling” 
refer  to  the  size  or  extent,  and 
procedures  to  determine  appropriate 
size,  of  injuries  or  restoration  actions. 

Comment:  Many  other  commenters 
felt  that  NOAA  should  reinsert  some  of 


the  terms,  which  were  included  in  the 
January  1994  proposed  rule  but  were 
’efi  out  in  the  current  proposea  lule.  or 
add  new  terms.  These  terms  include: 
“damages;”  “emergency  restoration;” 
“interim  restoration;”  “ecological 
services  or  natural  resources  of  special 
importance;”  “passive  use;” 

“commercial  and  productive  services;” 
“recreational  services;”  “services  of 
natural  resources  of  special 
significance”  ;  and  “Regional 
Restoration  Plan.” 

Response:  NOAA  has  incorporated 
the  statutory  definition  of  “damages” 
into  the  rule  and  has  expanded  the 
discussion  of  emergency  restoration  and 
Regional  Restoration  Plans  in  the 
preamble.  NOAA  has  also  expanded  the 
discussion  of  “services”  and  “value” 
and  does  not  believe  that  detailed 
discussion  of  various  specific  types  of 
natural  resource  services  is  necessary. 

Baseline 

Comment:  A  few  commenters  stated 
that  the  definition  of  “baseline”  is  too 
restrictive,  while  others  felt  that  the 
definition  is  too  flexible.  Commenters 
on  both  sides  stated  that  NOAA  should 
provide  additional  clarification.  Some 
commenters  argued  that  “baseline” 
should  not  be  so  strictly  applied  as  to 
prohibit  use  of  information  collected 
reliably  but  on  an  intermittent  or  short¬ 
term  basis,  if  it  provides  a  valuable 
comparison.  These  commenters 
suggested  that  trustees  should  be 
allowed  to  make  comparisons  against 
reference,  historical,  or  control 
conditions.  Another  commenter  stated 
that  baseline  data  must  provide  a 
reliable  estimate  of  variability  in  the 
natural  resources  and  services  of 
interest,  and  that  historical  or  reference 
data  may  not  be  adequate.  The 
commenter  pointed  out  that,  in  the 
absence  of  reliable  data  on  variability, 
there  cannot  be  a  “baseline,”  however, 
there  can  be  a  “basepoint”  or  “reference 
point.” 

Response:  Baseline  under  this  rule  is 
used  to  determine  the  extent  of  natural 
resource  injury  such  that  the 
appropriate  scale  of  restoration  actions 
can  be  determined.  NOAA  has 
simplified  the  definition  of  “baseline” 
to  encompass  the  use  of  “control,” 
“historical”  and  “reference”  data. 
Trustees  and  responsible  parties  may 
use  any  data,  so  long  as  that  data  are 
reliable  (e.g.,  appropriately  collected) 
and  relevant  (e.g.,  collected  sufficiently 
recently)  to  the  incident  such  that  a 
“baseline”  can  be  determined.  In  terms 
of  assessing  baseline,  procedures  should 
be  chosen  to  meet  the  standards 
contained  in  the  rule,  including 
expected  costs  and  expected  increases 


in  the  quality  of  the  estimate  of  baseline 
conditions. 

Comment:  One  rommenter  suggesied 
Inat  NOAA  change  the  definition  of 
“baseline”  to  read:  “Baseline  means  the 
condition  of  the  natural  resource  and/or 
service  that  would  exist  had  the 
incident  not  occurred.”  The  commenter 
noted  that,  since  baseline  is  not  static 
over  time,  defining  the  term  in  past 
tense  could  be  misleading  or 
misinterpreted. 

Response:  Natural  resources  or 
services  may  only  be  restored  to  their 
expected  current  condition  or  level  had 
the  incident  not  occurred.  It  may  not  be 
appropriate  to  interpret  baseline  solely 
with  reference  to  the  condition  of  the 
natural  resources  at  the  time  of  the 
incident  for  all  injuries  or  losses, 
although  that  condition  may  well  be 
valuable  evidence  of  the  baseline. 

Comment:  Several  commenters 
insisted  that  baseline,  like  injury  and 
restoration,  may  only  be  assessed  with 
respect  to  natural  resource  services,  and 
more  specifically,  services  used  directly 
by  the  public,  as  opposed  to  the 
condition  of  the  natural  resources 
themselves. 

Response:  OPA  is  very  clear  that 
injury  and  restoration  apply  to  natural 
resources  themselves.  Further, 
restoration  of  injured  natural  resources 
is  one  element  of  a  claim  for  damages, 
distinct  from  the  diminution  in  value  of 
injured  natural  resources  suffered  by  the 
public  from  the  time  of  an  injury  until 
recovery. 

Contributing  Factor 

Comment:  One  commenter  expressed 
concern  that  the  term  “contributing 
factor,”  present  in  the  1994  proposed 
rule,  is  absent  in  the  reproposed  rule. 
Other  commenters  supported  omission 
of  a  discussion  of  this  concept  from  the 
rule,  although  these  commenters 
differed  in  their  view  as  to  whether  a 
more  or  a  less  rigorous  standard  should 
be  applied  by  reviewing  courts. 

Response:  Under  the  new  structure  of 
the  rule,  NOAA  does  not  believe  that  a 
discussion  of  this  concept  is  needed. 

Cost-effective 

Comment:  A  number  of  commenters 
emphasized  that  Congress  intended  that 
assessments  be  cost-effective,  but 
suggested  there  are  no  meaningful 
restraints  on  the  number,  extent,  or  cost 
of  damage  assessment  activities  that 
trustees  may  implement  under  the  rule. 

Response:  NOAA  agrees  that 
assessments,  as  well  as  restoration,  must 
be  cost-effective,  and  believes  the 
definition  indicates  that  the  least  costly 
of  several  procedures  accomplishing  the 
same  goals  with  outcomes  of  similar 
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quality  must  be  selected  by  trustees. 
NOAA  suggests  that  the  extent  of 
assessment  actions  and  costs  are 
appropriately  limited  imder  both  OPA 
and  this  rule  through  the  reasonable 
cost  requirement,  the  standards  for 
acceptable  procedures  in  §  990.27  of  the 
rule,  and  the  pervasive  requirement  to 
focus  activities  on  determining  needed 
restoration. 

Discharge 

Comment:  Some  commenters 
requested  clarification  of  the  definition 
of  “discharge.” 

Response:  In  response  to  comments, 
NOAA  has  replaced  the  previous 
definition  of  “discharge”  with  the 
statutory  definition. 

Exposure 

Comment:  One  commenter  suggested 
that  exposure  should  be  defined  to 
mean  the  presence  of  any  detectable 
amoimt  of  the  discharged  oil.  including 
oil  sheen.  Several  other  commenters 
recommended  that  exposure  be  defined 
as  in  43  CFR  §  11.14(q),  when  natiual 
resources  “may  be”  in  contact  with  oil, 
rather  than  requiring  actual  evidence  of 
exposure. 

Response:  For  the  purposes  of  this 
rule,  exposure  refers  to  direct  or  indirect 
contact  with  oil.  A  sheen  does  indicate 
that  the  surface  water  natural  resoiurce 
has  been  exposed,  which  may  affect 
services  provided,  such  as  boating. 

Incident 

Comment:  Some  commenters 
suggested  that  the  definition  of 
“incident”  should  be  replaced  with  the 
statutory  definition. 

Response:  NOAA  has  replaced  the 
previous  definition  of  “incident”  with 
the  statutory  definition. 

Injury 

Comment:  A  number  of  commenters 
noted  that  the  definition  of  injury  is  an 
improvement  fi-om  that  of  the  January 
1994  proposed  rule  and  that  of  the 
CERCLA  rule’s  definition,  in  that  it  is 
simpler,  easier  to  apply,  and  includes 
adverse  impacts  that  might  be  excluded 
under  the  CERCLA  rule  delimiting 
specific  categories  of  injury. 

In  contrast,  other  commenters  argued 
that  the  definition  of  injury  is 
insufficient  because  it  applies  to  natural 
resources  themselves,  rather  than 
strictly  to  services  provided  by  natural 
resources,  and  does  not  incorporate  the 
concept  of  baseline.  Some  of  these 
commenters  suggested  that  the 
definition  allows  the  mere  presence  of 
a  contaminant  in  water  to  be  an  injury. 
These  commenters  suggested  that 
NOAA  redefine  injury  as  “(a)  an 


observable  or  measurable  adverse 
change  in  a  natural  resoiirce  that 
produces  a  quantifiable  reduction  in  the 
level  of  services  provided  by  that 
natural  resource,  or  (b)  an  observable  or 
measurable  impairment  of  a  natural 
resource  service,”  further  specifying 
that  “such  change  and/or  impairment 
must  be  measured  relative  to  baseline.” 

According  to  these  commenters, 
although  the  physical,  chemical,  and 
biological  characteristics  of  a  natural 
resource  contribute  to  the  type  and  level 
of  services  it  offers,  the  public  does  not 
value  those  characteristics  in  and  of 
themselves,  it  values  only  the  services 
the  natiural  resource  provides.  Thus,  the 
commenters  argued  &at,  if  a  change  in 
a  natural  resoiuce  does  not  affect  such 
services,  it  cannot  constitute  a 
compensable  injury.  The  commenters 
stated  that,  to  the  extent  that  trustees 
obtain  compensation  for  harm  to  the 
environment  as  something  separate  from 
the  services  provided  to  the  public, 
society  would  be  overcompensated  for 
its  loss.  Further,  these  commenters 
suggested  that  compensable  natural 
resource  service  losses  be  restricted  to 
those  of  “measurable  ecological 
significance”  (effects  are  manifested  at 
the  population,  commimity  or 
ecosystem  level)  and/or  those  used 
directly  by  the  public. 

In  addition,  tne  commenters 
suggested  that  failure  to  include 
reference  to  baseline  in  the  definition  of 
injury  will  allow  trustees  to  measure 
adverse  changes  relative  to  pristine,  pre¬ 
industrial  levels. 

Response:  NOAA  believes  that  OPA 
clearly  intends  that  injuries  to  natural 
resources  themselves  form  the  primary 
focus  of  trustees’  restoration  actions. 
This  intent  is  evident  in  the  definition 
of  liability  under  the  statute  (“injury  to, 
destruction  of,  loss  of,  or  loss  of  use  of 
natural  resources”),  as  well  as  the 
measure  of  damages  imder  the  statute 
which  provides  an  explicit  distinction 
between  liability  for  injuries  to  natural 
resources  (costs  to  restore)  and  liability 
for  interim  lost  services  (diminution  in 
value).  Adoption  of  the  commenters’ 
approach  to  assessment  and  restoration 
would  severely  undercompensate  the 
public  for  injuries  suffered  as  a  result  of 
an  incident  and  would  result  in  a 
needless  sacrifice  of  natural  resources 
that  could  otherwise  be  cost-effectively 
restored.  The  only  way  to  ensure  that  all 
valuable  present  and  future  services  of 
natural  resources  are  available  to  the 
public  is  to  restore  the  injured  natural 
resources  to  their  pre-incident 
condition.  The  rule  requires  trustees  to 
quantify  injuries  relative  to  baseline, 
which  is  defined  as  the  without-the- 
incident  condition  of  the  natural 


resources.  This  requirement  clearly 
prevents  assumption  of  a  “pre¬ 
industrial”  baseline.  NOAA  does  not 
believe  that  the  concept  of  baseline  has 
useful  meaning  in  defining  injury,  as 
opposed  to  quantifying  injury.  Finally, 
bwause  the  rule  requires  a  measurable 
or  observable  adverse  change  in  a 
natural  resource  or  service  be 
documented  in  addition  to  exposure, 
the  “mere  presence”  of  oil  will  not 
constitute  an  injury  imder  the  rule. 

Comment:  One  commenter  suggested 
that  an  existing  state  regulatory 
definition  of  injury  be  adopted  to  allow 
for  consistent  natural  resource  damage 
assessment  within  the  state. 

Response:  NOAA  believes  that  the 
definition  of  injury  in  the  rule  is 
consistent  with  the  intent  of  OPA  to 
facilitate  expeditious,  necessary,  and 
cost-effective  restoration. 

Comment:  Some  commenters 
suggested  the  terms  “measurable”  and 
“observable”  inappropriately  allow 
injury  to  be  determined  using  simplified 
procedures,  notably  the  type  A  model  or 
compensation  formulas,  which  assume 
that  injury  always  occurs  from  the 
presence  of  oil  in  the  environment. 

Other  commenters  suggested  that  NOAA 
clarify  that  models  that  predict  expected 
injuries  based  on  past  data  are 
encompassed  within  the  definition  of 
injury. 

Response:  The  commenters  are 
referred  to  the  procedures  for 
determining  injury  in  §  900.51  of  the 
rule.  The  definition  of  injury  must  be 
met,  and  exposure  and  a  pathway  must 
be  documented  to  determine  injury. 

Any  procedure  used  to  document 
injury,  exposure,  and  pathway  must 
meet  the  standards  enumerated  in  new 
§  990.27  of  the  rule,  which  seeks  to 
ensure  that  the  most  technically 
appropriate  procedure  for  the 
circumstances  of  an  incident  and  an 
injury  be  used  to  make  injury 
determinations,  including  those  for 
exposure  and  pathway. 

Comment:  One  commenter  suggested 
that  the  injury  definition  be  broadened 
to  include  habitat  degradation. 

Response:  NOAA  believes  that  OPA 
and  the  rule  do  apply  to  habitat 
degradation  caused  by  incidents,  so  long 
as  the  requirements  of  the  rule  for 
determining  injury  are  met. 

Oil 

Comment:  A  few  commenters  agreed 
that  animal  fats  and  vegetable  oils  are 
covered  by  OPA’s  definition  of  oil,  but 
asserted  that  their  limited  capacity  to 
cause  harm  in  the  environment  should 
exempt  them  from  coverage  by  this  rule, 
or  provide  for  a  separate  assessment 
process  specifically  tailored  to  these 
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different  products.  The  commenters 
argued  that  Executive  Order  No.  12,866 
on  Regulatory  Planning  and  Review 
requires  that  differential  treatment  be 
afforded  these  products.  Other 
commenters  similarly  requested 
clarification  as  to  whether  natural  or 
synthetic  gas  products,  or  coal  tar  and 
other  coal-derived  chemicals  are 
classified  as  oil  for  purposes  of  the  rule. 

Response:  NOAA  notes  that  the 
commenters  do  recognize  the  capacity 
for  animal  fats  and  vegetable  oils  to 
cause  natural  resource  injury  if  they  are 
released  in  significant  quantities.  These 
products  are  included  in  the  definition 
of  oil  under  the  NCP.  NOAA  believes 
that  the  rule’s  Preassessment  Phase 
requirement  that  trustees  assess  the 
likelihood  of  natural  resource  injuries 
resulting  fi:om  a  discharge,  along  with 
the  requirement  that  injury  actually  be 
determined  prior  to  quantification,  will 
provide  appropriate  safeguards  for 
nonharmful  products  discharged  into 
the  environment.  The  preamble  advises 
trustees  that  the  nature  of  the  product 
discharged  (e.g.,  differences  in  physical, 
chemical,  biological,  and  other 
properties,  and  environmental  effects) 
should  be  evaluated  in  the  trustee’s 
Preassessment  Phase.  As  to  synthetic 
gas  and  coal-derived  chemicals, 
substances  that  have  been  classified  as 
hazardous  substances  are  clearly  not 
covered  by  this  rule,  but  by  the  CERCLA 
rule. 

Pathway 

Comment:  One  commenter  stated  that 
the  definition  of  “pathway”  is 
somewhat  vague  in  the  use  of  the  term 
“nexus.” 

Response:  NOAA  has  replaced  the 
term  “nexus”  with  “link,”  to  refer  to  the 
required  connection  between  an 
incident  and  a  natural  resource  or 
service  of  concern. 

Person 

Comment:  Several  commenters 
suggested  that  the  definition  of 
“person”  should  be  modified  to  include 
agencies  of  the  federal  government. 

Response:  NOAA  notes  that  the  rule 
definition  is  consistent  with  the 
statutory  definition. 

Reasonable  Assessment  Costs 

Comment:  One  commenter  noted  that 
the  costs  of  conducting  assessments 
represent  unanticipated  financial 
burdens  on  trustee  agencies,  so  the  rule 
should  include  provisions  that  require 
responsible  parties  to  reimburse  trustees 
for  all  legitimate  expenses  associated 
with  incidents  covered  by  the  rule. 
Several  commenters  suggested  that 
oversight  costs  for  responsible  party 


participation  and/or  implementation  of 
any  assessment  activities  should  be 
explicitly  recoverable.  While  several 
commenters  supported  inclusion  of 
administrative,  legal,  and  enforcement 
costs  in  the  definition,  others  strongly 
opposed  this  as  outside  NOAA’s 
statutory  authority.  These  commenters 
pointed  to  rulings  prohibiting  recovery 
of  court  costs  in  CERCLA  cost  recovery 
actions,  and  suggested  that  damage 
assessment  costs  necessarily  cease  at  the 
point  monetary  damages  are  determined 
for  a  claim.  Some  commenters  stated 
that  duplicate  assessment  costs  incurred 
as  a  result  of  trustees’  failure  to 
coordinate  their  efforts  should  be 
explicitly  excluded  fi’om  recovery. 

Response:  OPA  defines  damages  as 
the  costs  of  restoration,  plus  the 
reasonable  cost  of  assessing  those 
damages.  Thus,  damages  encompasses 
whatever  actions  are  reasonable  and 
lawful  under  OPA  to  implement 
restoration,  clearly  including 
administrative,  legal,  and  enforcement 
costs,  as  well  as  monitoring  and 
oversight  costs.  OPA’s  requirement  for 
public  involvement  in  developing  a 
restoration  plan  to  form  the  basis  of  a 
claim  for  damages  presented  to  a 
responsible  party  likewise  makes  the 
reasonable  costs  of  facilitating  public 
participation  recoverable.  OPA  prohibits 
double  recovery  of  damages,  including 
assessment  costs.  However,  NOAA  does 
not  believe  that  an  inference  of  double 
assessment  costs  should  be  drawn  solely 
fi'om  the  fact  that  two  or  more  trustees 
are  assessing  damages  independently. 
The  reasonableness  of  damage 
assessment  costs  must  be  evaluated 
relative  to  the  specific  injvuy  for  which 
a  restoration  action  is  being  considered. 

Comment:  With  respect  to 
incremental  costs  and  benefits,  one 
commenter  suggested  that  the  phrase 
“reasonably  related”  is  vague  and 
subjective  and  should  be  modified. 
Another  commenter  stated  that 
reasonable  costs  should  include 
“expected”  before  “incremental  cost” 
and  “incremental  increase.”  Some 
commenters  interpreted  the  proposed 
rule  to  require  a  strict  cost-benefit 
analysis  in  selecting  any  assessment 
procedures.  One  commenter  suggested 
that  the  definition  of  “reasonable 
assessment  costs”  should  not  use  word 
“reasonably”  to  define  “reasonable.” 
One  commenter  suggested  that  the 
reasonable  cost  definition  should  return 
to  the  1994  proposed  language  of 
“reasonable  under  the  circumstances, 
but  only  if  in  accordance  with  the  rule.” 

Response:  NOAA  agrees  that  the  1995 
proposed  definition  of  reasonable  costs 
was  somewhat  vague.  NOAA  also 
believes  that  the  element  of  the 


reasonable  cost  definition  in  the 
proposed  rule,  requiring  incremental 
costs  and  benefits  to  be  evaluated,  is 
duplicative  of  the  analysis  trustees  must 
make  in  selecting  all  assessment 
procedures  used  under  this  rule,  as 
provided  in  the  new  §  990.27.  Thus,  this 
element  has  been  deleted  fi-om  the 
definition.  The  new  provision  in 
§  990.27  of  the  rule  does  not  require  a 
strict  cost-benefit  analysis  of  assessment 
procedures,  as  this  would  result  in 
unreasonable  assessment  costs.  Rather 
the  costs  and  benefits  analysis  is 
intended  to  constrain  the  scope  and 
scale  of  assessments  to  fit  the 
circumstances  of  individual  incidents 
and  injuries. 

Comment:  Several  commenters 
suggested  that  assessment  costs  should 
be  strictly  proportional  to  damages,  with 
some  suggesting  that  costs  must  not 
exceed  damages  to  be  reasonable, 
consistent  with  the  CERCLA  rule. 
Another  commenter  stated  that 
assessment  costs  should  be 
proportionate  to  the  value  of  the 
restoration  action,  rather  than  the  cost  of 
that  action.  Other  commenters  suggested 
that  reasonable  costs  must  be  related  to 
the  severity  of  an  incident.  Several 
commenters  were  troubled  by  allowing 
recovery  of  assessment  costs  where 
restoration  is  not  pursued. 

Response:  NOAA  agrees  that  trustees 
should  determine  em  appropriate 
relationship  between  assessment  costs 
and  the  costs  of  restoration  and 
compensation  sought  as  a  result  of  the 
incident.  However,  NOAA  does  not 
believe  that  a  strict  proportion,  or  a  cost 
ceiling  equal  to  total  damages  or  total 
value,  is  appropriate  for  all  cases.  There 
may  be  instances  where  assessment 
costs  to  determine  appropriate 
restoration  are  necessarily  high  due  to 
unique  sampling  or  testing 
requirements,  yet  high  costs  would  be 
justifiable  given  the  importance  of 
imdertaking  restoration — foi'^instance, 
where  an  endangered  species 
population  has  been  injured.  The  rule 
places  strict  limits  on  instances  where 
trustees  can  recover  assessment  costs  if 
they  do  not  pursue  restoration.  Trustees 
must  have  made,  in  good  faith,  all 
determinations  required  in  the  rule  and 
proceeded  in  the  assessment  with  a 
reasonable  expectation  that  injury  had 
occurred  and  restoration  was  needed. 

Comment:  One  commenter  stated  that 
reasonable  assessment  costs  should  only 
include  those  costs  associated  with  an 
assessment  made  at  the  site  of  the 
incident,  not  any  assessment  costs 
incurred  at  regional  restoration  sites. 
Other  commenters  argued  that  trustee 
costs  of  NEPA  compliance  and 
production  of  an  administrative  record 
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should  not  be  recoverable,  pointing  to 
the  CERCLA  rule’s  omission  of  these 
procedural  requirements. 

Response:  Reasonable  assessment 
costs  include  costs  associated  with 
evaluating  restoration  alternatives  and 
selecting  an  equally  preferred  approach 
for  an  incident.  Costs  associated  with 
identifying  and  evaluating  existing 
regional  restoration  plans  or  other 
existing  proposed  restoration  projects 
among  a  range  of  alternatives  to  restore 
injuries  resulting  from  an  incident  are 
reasonable  costs  under  the  rule.  In 
addition,  NOAA  believes  that 
maintenance  of  an  administrative  record 
will  be  a  cost-effective  mechanism  of 
keeping  the  public  and  responsible 
parties  informed  of  the  progress  emd 
results  of  an  assessment,  and  judges 
these  costs  to  be  reasonable  costs  of 
assessment.  Similarly,  because  NEPA 
compliance  is  an  existing  statutory 
requirement  applicable  to  restoration 
actions  by  federal  trustees,  these 
compliance  costs  are  recoverable,  just  as 
any  permitting  requirements  would  be 
recoverable  in  implementing  restoration 
under  OPA. 

Recovery 

Comment:  Several  commenters  eirgued 
that  a  focus  on  recovery  of  natural 
resources  themselves,  as  opposed  to 
services  is  counter  to  OPA’s  mandate. 
Other  commenters  suggested  that 
baseline  be  explicitly  incorporated 
within  the  definition  of  recovery,  to 
ensure  that  the  proper  focus  is  Ae 
“without  an  incident”  condition. 

Response:  As  discussed  imder  the 
definition  of  injury  above,  the  condition 
of  natural  resources  themselves  may 
lawfully  be  assessed  in  identifying  and 
quantifying  injuries.  NOAA  does  not 
believe  that  baseline  needs  to  be 
redefined  in  the  definition  of  recovery, 
but  agrees  that  recovery  refers  to  the 
condition  the  natural  resources  and 
services  would  have  been  had  the 
incident  not  occurred. 

Responsible  Party 

Comment:  Some  commenters 
requested  revisions  to  the  1994 
proposal’s  definition  of  “responsible 
party”  to  conform  with  the  statutory 
definition. 

Response:  NOAA  has  replaced  the 
definition  of  responsible  party  with  the 
statutory  definition. 

Restoration 

Comment:  Most  commenters  were 
satisfied  with  the  definition  of 
restoration  as  encompassing  all 
authorized  actions  imder  the  statute 
(restoration,  rehabilitation,  replacement, 
acquisition  of  the  equivalent),  without 


setting  a  preference  for  any  of  the 
statutory  alternatives.  Other 
commenters,  however,  felt  that  the  rule 
limited  trustee  discretion  in  requiring 
consideration  of  restoration  measures 
over  acquisition  measures. 

Response:  The  rule  does  not  require 
that  restoration,  rehabilitation,  or 
replacement  be  considered  before 
acquisition  of  equivalent  natural 
resomces.  Acquisition  of  the  equivalent 
is  a  viable  option  and  includes  actions 
that  would  enhance  the  recovery, 
productivity,  and  survival  of  the 
ecosystem  affected  by  a  discheirge, 
preferably  in  proximity  to  the  affected 
area. 

Comment:  Several  commenters 
suggested  that  the  distinction  between 
“primary”  and  “compensatory” 
restoration  needs  clarification.  Some  of 
the  commenters  suggested  that  primary 
restoration  should  include  any  action, 
whether  on-site,  off-site,  in-kind,  or  out- 
of-kind,  that  will  return  natural  resource 
and/or  service  levels  back  to  baseline 
condition.  These  commenters  supported 
defining  compensatory  restoration  as 
actions  to  make  the  environment  and 
public  whole  for  interim  losses  resulting 
from  the  incident. 

Some  commenters  stated  that  the 
proposed  rule  could  be  interpreted  to 
limit  primary  restoration  to  actions  - 
focused  on  the  injured  natural  resources 
themselves.  These  commenters  stated 
that  relegating  replacement  or 
acquisition  alternatives  that  use  other 
natural  resources  solely  to 
compensatory  restoration  is  inconsistent 
with  section  1006(d)(1)(A)  of  OPA  (33 
U.S.C.  2706(d)(1)(A)),  which  prescribes 
replacement  and  acquisition  of  the 
equivalent  as  measures  of  “primary 
restoration.” 

Response:  NOAA  intends  that 
primary  restoration  actions  encompass 
all  actions  authorized  under  section 
1006(d)(1)(A)  of  OPA  (33  U.S.C. 
2706(d)(1)(A)),  while  compensatory 
restoration  includes  actions  to 
compensate  for  the  diminution  in  value 
of  injured  natural  resources  or  services 
pending  their  recovery  (section 
1006(d)(1)(B)  of  OPA  (33  U.S.C. 
2706(d)(1)(B)).  NOAA  does  not  believe 
that  OPA  contains  any  explicit 
preference  for  a  specific  type  of 
restoration,  or  whether  it  be 
accomplished  on  or  off-site  and  has 
revised  the  rule.  Because  damages 
recovered  for  diminution  in  value  must 
be  spent  solely  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
interim  natural  resource  injuries, 
trustees  should  assess  damages  for 
diminution  in  value  in  terms  of  these 
types  of  actions.  NOAA  has  amended 
the  rule  to  reflect  these  considerations. 


Comment:  Several  commenters 
asserted  that  NOAA  has  improperly 
broadened  potential  recovery  for 
diminution  in  value  by  dressing  it  up  as 
compensatory  restoration,  and  defining 
these  actions  as  those  to  make  the 
environment  whole,  in  addition  to 
making  the  public  whole.  These 
commenters  argued  that  compensatory 
restoration  may  only  replace  interim 
lost  service  flows  to  the  public. 

Response:  The  diminution  in  value  of 
natural  resources  may  be  measured  by  a 
number  of  metrics,  such  as  dollars  or 
quanta  of  services  lost.  If  no  restoration 
actions  are  taken,  or  recovery  with 
active  restoration  may  still  require  a 
number  of  years,  many  types  of  services 
may  be  lost  or  diminished  in  the  interim 
period,  including  ecological  services, 
and  OPA  does  not  intend  that  only 
certain  types  of  lost  services  be 
compensated.  Diminution  in  value 
under  the  rule  still  appropriately 
encompasses  interim  lost  services 
pending  recovery  and  has  not  been 
broadened.  The  rule  requires  that 
trustees  determine  restoration  actions  to 
compensate  for  these  losses  rather  than 
monetize  the  claim. 

Comment:  A  number  of  commenters 
asked  for  or  offered  additional 
clarification  on  the  distinction  between 
“natural  recovery”  and  “no  action.” 
Several  commenters  requested  that 
NOAA  delete  the  no  action  alternative. 
Several  commenters  strongly  disagreed 
with  classifying  natural  recovery  as 
restoration,  while  several  others 
appreciated  the  explicit  requirement  to 
consider  natural  recovery,  which  they 
expect  will  often  provide  the  most  cost- 
effective  mechanism  to  return  natural 
resources  to  baseline.  One  of  the 
commenters  noted  that  there  should  be 
a  requirement  that  restoration  only  be 
undertaken  if  it  significantly  accelerates 
natural  recovery.  Finally,  some 
commenters  remarked  on  the  difficulty 
and  expense  likely  to  be  incurred  to 
estimate  the  time  required  for  natural 
recovery. 

Response:  NOAA  has  deleted  the  “no 
action”  alternative  from  the  filial  rule, 
as  it  was  confusing  in  the  context  of 
evaluating  restoration  alternatives  at  the 
stage  that  injury  and  the  need  for 
restoration  have  been  determined.  The 
final  rule  will  continue  to  require  that 
natural  recovery  be  evaluated  as  one  of 
a  range  of  primary  restoration  actions — 
actions  intended  to  return  injured 
natural  resources  and  services  to 
baseline  conditions.  The  rule  already 
requires  trustees  to  assess  the  relative 
capability  of  each  restoration  alternative 
to  accelerate  recovery,  so  it  is  not 
necessary  to  add  a  requirement  that  a 
restoration  alternative  significantly 
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accelerate  recovery  relative  to  natural 
recovery.  Finally,  the  rule  requires  that 
procedures  to  estimate  natural  recovery 
be  evaluated  according  to  the  standards 
governing  acceptability  of  any  other 
assessment  procedure,  including  the 
cost  of  alternative  procedures  relative  to 
expected  informational  benefits  for  the 
circumstances  of  a  particular  incident. 
Thus,  the  rule  allows  that  natmal 
recovery  may  be  estimated  qualitatively 
or  quantitatively.  The  rule  also  provides 
a  number  of  factors  as  guidance  in 
estimating  natural  recovery  timelines. 

Services 

Comment:  Many  comments  on  the 
definition  of  services  discussed  the 
distinctions  between  “ecological”  and 
“human”  services.  One  commenter 
stated  that  the  definition  appropriately 
encompasses  both  concepts,  but  that  the 
term  “public  services”  is  overly 
restrictive.  By  using  the  term  “public” 
services,  the  commenter  suggested  that 
NOAA  may  inadvertently  preclude 
recovery  for  lost  services  that  benefit 
many  individuals  but  not  the  general 
public.  To  address  this  problem,  the 
commenter  urged  NOAA  to  use  the  term 
“human  services”  rather  than  “public 
services”  throughout  its  final  rule. 

A  number  of  commenters  argued  that 
the  proposed  definition  of  compensable 
services  is  faulty  in  including  functions 
performed  by  one  natmal  resource  for 
another.  These  commenters  suggested 
that  ecological  services  are  only 
compensable  to  the  extent  they  provide 
services  of  value  to  the  public,  because 
ecosystem  functions  do  not  have 
economic  value  unless  they  help  to 
support  service  flows  to  people. 

These  commenters  further  suggested 
that  the  proposed  definition  exceeds  the 
scope  of  NOAA’s  authority  since  OPA 
does  not  authorize  trustees  to  assess 
damages  on  behalf  of  non-human  things 
or  beings.  The  commenters  noted  that 
the  measure  of  damages  under  OPA 
refers  to  losses  to  the  public,  since  it  is 
only  people  who  have  values  for  natural 
resource  services.  The  commenters 
pointed  out  that  the  legislative  history 
of  OPA  also  makes  it  clear  that 
“diminution  in  value”  refers  to  the  lost 
use  value  standard  for  measiuing 
natural  resource  damages  used  in  the 
Ohio  decision  (880  F.2d  at  462- 
480)(H.R.  (Conf.)  Rep.  No.  101-653, 
101st  Cong.,  2d  Sess.  108  (1990)),  which 
made  it  apparent  that  the  lost  use  value 
standard  related  to  lost  values  to  the 
public.  Further,  the  commenters  stated 
that  the  CERCLA  rule  on  remand  from 
Ohio  specifies  that  compensable  value 
means  the  value  of  “services  lost  to  the 
public.”  43  CFR  11.80(b). 


Response:  Humans  and  other  species 
in  the  ecosystem  are  inextricably  finked; 
consequently,  ecological  services  are 
generally  lilted  to  human  services. 
Trustees  may  not  double-count  public 
losses  attributable  to  injured  natiural 
resources  by  seeking  compensation  both 
for  human  losses  and  for  the  ecological 
services  that  will  return  the  same  direct 
human  services.  However,  in  some  cases 
it  may  be  much  more  cost-effective  to 
focus  on  the  ecological  services  that 
occm  on-site  rather  than  the  human 
services  that  occur  off-site  as  a  result  of 
these  ecological  interactions.  For 
example,  a  wetland  habitat  may  provide 
on-site  ecological  services  such  as 
faunal  food  and  shelter,  sediment 
stabilization,  nutrient  cycling,  and 
primary  productivity.  Off-site  human 
services  may  include  commercial  and 
recreational  fishing,  bird  watching  along 
the  flyway,  water  quality  improvements 
for  drinking  water  supply  or  the 
aesthetics  of  nearby  residential 
property,  and  storm  protection  for  on¬ 
shore  properties  due  to  the  creation  of 
wave  breaks. 

Consequently,  the  inclusion  of 
ecosystem  services  is  consistent  with 
OPA.  However,  trustees  must  ensure 
that  they  do  not  seek  compensation  both 
for  human  losses  and  for  the  ecological 
services  that  will  return  the  same  direct 
human  services,  which  would  create  a 
double  recovery. 

Comment:  Many  commenters  asserted 
that  the  concept  of  baseline  should  be 
built  into  the  definition  of  compensable 
services.  These  commenters  suggested 
that  baseline  measures  of  use  services 
should  incorporate  relevant  site-specific 
factors  that  influence  demand  for  the 
services  and  should  reflect  established 
committed  uses  rather  than  speculative 
levels  of  use.  The  commenters  stated 
that  NOAA  should  include  the' 
CERCLA’s  rule  definition  and 
requirement  of  “committed  use”  in  its 
rule,  which  is  defined  as  either  “a 
current  public  use;  or  a  planned  public 
use  for  which  there  is  a  documented 
legal,  administrative,  budgetary,  or 
financial  commitment  before  the 
discharge  of  oil  or  release  of  a  hazardous 
substance”  (43  CFR  11.14). 

Response:  NOAA  does  not  believe 
that  baseline  must  be  incorporated  into 
the  definition  of  services,  given  the 
requirement  to  quantify  services  injuries 
relative  to  baseline.  NOAA  agrees  with 
the  commenters  that  speculative  future 
uses  of  natural  resources  are  not 
compensable  under  OPA  and  that  this 
limitation  is  inherent  in  the  requirement 
that  trustees  determine  the  existence  of 
injvuy  or  service  injuries  before 
quantifying  restoration  requirements. 


Comment:  Several  commenters 
suggested  that  the  definition  of 
“ser\ices”  should  explicitly  include 
both  “direct  and  passive  uses.”  Some  of 
these  commenters  also  requested  that 
NOAA  include  examples  of  passive 
services  in  the  definition. 

Response:  NOAA  agrees  that 
compensable  services  include  both 
direct  emd  passive  uses,  and  that  the 
rule  provides  for  recovery  of  both. 

Value 

Comment:  A  number  of  commenters 
supported  the  definition  of  “value”  as 
proposed.  However,  other  commenters 
suggested  that  this  definition  is  vague, 
and  needs  to  be  refined.  One  commenter 
suggested  that  the  definition  of  “total 
values”  in  the  rule  and  the  discussion 
in  the  preamble  are  not  consistent. 
Another  commenter  did  not  understand 
what  the  “units”  represent  in  the 
definition,  with  another  commenter 
suggesting  that  OPA  restricts 
compensation  to  dollars.  A  few 
commenters  indicated  that  NOAA 
should  replace  the  word  “good”  with 
goods  or  services,  as  people  value  both 
goods  and  services.  One  commenter 
suggested  that  NOAA  change  the  last 
sentence  to  read:  “The  total  value  of  a 
natural  resource  emd/or  service  is  equal 
to  the  sum  of  all  values  held  by  an 
individual  across  all  individuals.” 

Finally,  a  few  commenters  argued  that 
passive  values  should  be  excluded 
because  they  cannot  be  reliably 
measured.  The  commenters  suggested 
that  NOAA’s  silence  results  in  an  equal 
treatment  of  use  and  nonuse  values; 
implicitly  allowing  for  the  calculation  of 
nonuse  values  using  contingent 
valuation  without  any  specific 
standards. 

Response:  NOAA  does  not  believe 
that  OPA  restricts  measuring  lost  value 
solely  in  terms  of  dollars,  and  has 
amended  the  rule  to  allow  for 
computation  in  terms  of  goods,  services, 
or  money. 

Subpart  D — ^Preassessment  Phase 
Section  990.40 — Purpose 

Comment:  Several  commenters  felt 
that  the  proposed  new  language  on 
preassessment  is  a  significant 
improvement  over  the  January  1994 
proposal.  These  commenters  stated  that 
the  new  Preassessment  Phase  achieves 
the  necessary  goals  of  this  early  stage  of 
an  assessment,  which  is  to  cost- 
effectively  and  timely  determine 
whether  injuries  to  natural  resources 
have  likely  occurred  such  that  further 
trustee  action  on  behalf  of  the  public  is 
warranted. 

A  few  general  concerns,  however, 
were  expressed  by  one  commenter.  This 
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commenter  was  under  the  impression 
that  preassessment  activities  require 
identification  (as  reflected  by  the 
qualifier  “observable”)  and 
quantification  (as  reflected  by  the 
qualifier  “measurable”)  of  injury.  The 
commenter  noted  that  observing  adverse 
changes  is  typically  less  difficult  than 
measuring  actual  or  approximate  losses, 
suggesting  that  this  portion  of  the  rule 
not  be  so  narrow  as  to  require  precise 
measiu^ment  of  degradation  in 
situations  where  a  loss  has  been 
observed.  To  facilitate  more  effective 
mitigative  strategies,  the  commenter 
suggested  preassessment  activities  be 
segregated  into  analyses  of  impacts  to 
aquatic  orgemisms  and  habitat. 

The  same  commenter  further  stated 
that  the  costs  of  conducting 
preassessment  activities  may  represent 
unanticipated  financial  burdens  on 
trustees.  The  commenter  suggested  the 
rule  include  provisions  that  require 
responsible  parties  to  reimbmrse  trustees 
for  all  legitimate  expenses  associated 
with  incidents  covered  by  the  rule. 

Response:  The  purpose  of 
Preassessment  Phase  activities  is  to 
determine  whether  it  is  legitimate  for 
trustees  to  take  action  under  this  rule  for 
purposes  of  OP  A,  and  whether  it  is 
reasonable  to  do  so,  given  their 
responsibilities  to  act  on  behalf  of  the 
public  to  see  that  injured  natural 
resources  and  services  are  restored.  At 
this  stage  of  an  assessment,  actual 
determination  and  quantification  of 
injury  are  not  required.  Costs  should  not 
necessarily  be  great  at  this  phase  of  an 
assessment,  depending  on  the 
circumstances  of  an  incident  and 
resulting  injuries,  emd  trustees  are 
encouraged  to  contain  costs  by  limiting 
the  amount  of  data  collection  and 
analysis  conducted,  and  to  coordinate 
early  with  response  agencies  and 
responsible  parties  to  prevent 
duplicative  efforts. 

Section  990.41 — Determination  of 
Jurisdiction 

Comment:  One  commenter  stated  that 
the  notification  language  is  too  weak 
and  that  the  OSC  or  lead  response 
agency  should  be  required  to  notify 
natural  resource  trustees.  This 
commenter  indicated  that  the  OSC  or 
lead  response  agency  should  not  only 
consult  with  the  affected  trustees 
concerning  removal  actions,  but  should 
also  consult  with  affected  trustees 
concerning  protection  strategies. 

Response:  NOAA  notes  that 
coordination  between  the  OSC  and 
trustees  is  covered  in  section  1011  of 
OPA  (33  U.S.C.  2711)  and  in  the  NCP. 
The  duties  of  the  OSC,  including 


coordination,  are  covered  by  other 
rulemakings,  not  this  rule. 

Excluded  Discharges 

Comment:  One  commenter  suggested 
that  the  lemguage  in  this  part  should  be 
modified  to  exclude  only  those 
discharges  that  are  in  compliance  with 
a  permit  imder  federal,  state  or  local 
law.  The  commenter  pointed  out  that 
discharges  that  exceed  permitted  limits 
should  not  receive  an  exemption  from 
natural  resource  damages  liability 
simply  because  they  emanate  from  a 
permitted  discharge  point. 

Another  commenter  remarked  that 
tribal  permits  should  also  be  included 
within  this  language. 

'  Response:  The  lemguage  of  the  rule 
copies  the  statutory  language  on 
excluded  discharges,  including  the 
reference  to  permits  under  local  law. 
NOAA  interprets  the  phrase  “permitted 
by  a  permit”  to  mean  that  only 
discharges  that  are  authorized  by,  and 
thus  in  compliance  with,  the  terms  of  a 
permit  are  elimble  for  the  exclusion. 

Comment:  One  commenter  noted  that 
public  vessels  are  used  as  an  example  of 
exclusion  from  liability  and  suggested  it 
would  be  helpful  for  the  preamble  to 
reiterate  that  exclusion  in  addition  to 
the  permitted  discharge  exclusion. 
Another  commenter  questioned  why 
onshore  facilities  subject  to  the  Trans- 
Alaska  Pipeline  Authority  Act 
(TAAPA),  43  U.S.C.  1651  et  seq.,  are 
exempt  from  liability. 

Response:  NOAA  has  amended  the 
preamble  to  include  the  citation  to  the 
OPA  sections  providing  for  the 
excluded  discharges  and  notes  that  the 
TAAPA  facility  exclusion  is  provided 
by  OPA. 

Comment:  Another  commenter  noted 
that  the  Oil  Spill  Liability  Trust  Fimd 
cannot  be  accessed  to  initiate 
assessments  for  incidents  originating 
from  a  federal  facility.  The  commenter 
asked  what  mechanisms  exist  that 
would  allow  for  restoration  given  this 
situation. 

Response:  NOAA  notes  that  trustee 
agencies  may  be  called  upon  to  carry 
out  restoration  out  of  agency  budgets 
where  there  are  no  other  funding 
sources  available. 

Injured  Natural  Resources  or  Services 

Comment:  Several  commenters  stated 
that  the  rule  necessitates  identification 
and  notification  of  all  trustees  in  order 
to  determine  whose  trust  natural 
resources  may  be  injured,  which  is 
crucial  to  coordination  among  trustees. 

One  commenter  indicated  that  the 
rule  should  clearly  state  that  all 
physical,  on-site  trustee  activities, 
including  data  collection  and  analysis. 


occurring  concurrently  with  removal 
efforts  are  subject  to  the  approval  and 
overall  direction  of  the  OSC.  The 
commenter  stated  that  the  rule  should 
also  require  effective  coordination 
between  natural  resource  trustees  and 
participants  in  the  incident  response, 
consistent  with  the  NCP  (40  C.F.R. 

§  300.305(e),  50  FR  47384,  47445  (Sept. 
15, 1994)). 

Response:  NOAA  agrees  that 
coordination  among  ^1  affected  trustees 
is  extremely  important,  especially 
during  Preassessment  Phase  activities. 
The  requirements  for  coordination  are 
eniunerated  in  §  900.14  of  the  rule 
rather  than  in  individual  subparts,  to 
emphasize  that  the  duty  to  coordinate  is 
applicable  to  the  entire  assessment. 
NOAA  does  not  believe  that  an  explicit 
requirement  to  identify  and  contact 
other  trustees  should  be  included  in  the 
rule.  Trustees  need  maximum  flexibility 
during  the  often  hectic  response  phase 
to  ensure  that,  among  other  things, 
ephemeral  data  is  collected.  NOAA 
notes  that  identification  and  contact 
among  trustees  virtually  always  occiurs 
during  the  response  phase,  if  for  no 
other  reason  than  requests  for  initiation 
funding  from  the  Oil  Spill  Liability 
Trust  Fimd  require  such  coordination. 

The  requirement  to  coordinate  with 
the  OSC  is  also  included  in  §  990.14. 
Although  NOAA  agrees  and  the  rule 
reflects  that  trustees  activities  may  not 
interfere  with  response  activities, 

NOAA  disagrees  that  any  requirement 
exists,  nor  should  it  exist,  that  the  OSC 
must  approve  all  trustee  activities. 

Many  of  these  activities  are  far  outside 
the  realm  of  authority  or  interest  of  the 
OSCs. 

Decision  to  Proceed 

Comment:  One  commenter  indicated 
that  injury  determination  should  be  a 
precondition  to  trustee  jurisdiction.  The 
commenter  pointed  out  that  restoration 
under  OPA  is,  by  definition,  wholly 
retrospective,  and  does  not  extend  to 
measures  designed  to  prevent  or  contain 
“threatened  discharges.”  The 
commenter  stated  that  the  injury 
determination  in  §  990.51  should  be 
satisfied  in  the  Preassessment  Phase 
before  the  restoration  planning  process 
begins. 

Response:  NOAA  disagrees  with  the 
comment.  Injury  determination  is 
properly  part  of  the  formal  assessment, 
and  is  not  required  during  the 
Preassessment  Phase.  Determination  of 
injury  at  this  point  may  result  in 
imreasonable  assessment  costs  without 
some  sort  of  screening  process  provided 
in  this  phase. 
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Section  990.42 — Determination  to 
Conduct  Restoration  Planning. 

Considerations 

Comment:  One  commenter  suggested 
that  the  conditions  in  this  part  are 
subjective  and  require  more  specific 
guidance.  However,  another  commenter 
was  concerned  about  being  required  to 
complete  some  of  the  determinations  at 
such  an  early  stage  in  the  process  when 
it  may  be  particularly  difficult  to 
determine  whether  response  actions 
will  adequat^  address  injuries. 

Response:  There  is  necessarily  a 
subjective  component  in  trustees 
applying  their  best  professional 
judgment  to  existing  or  readily  available 
information  in  order  to  make  the 
determinations  in  this  section.  NOAA 
believes  that  this  balance  of  judgment 
and  data  analysis  is  most  appropriate 
and  cost-effective  at  this  stage  of  an 
incident. 

Comment:  A  number  of  commenters 
indicated  that  the  responsible  parties 
should  be  included  (and  officially 
notified)  in  the  determination  to 
conduct  restoration  planning.  The 
commenters  questioned  whether  the 
administrative  record  will  be  open 
dmring  this  stage,  and  whether  all  data 
used  to  make  a  determination  to 
conduct  restoration  planning  will  be 
made  available  to  responsible  parties. 

Response:  The  rule  provides  that 
identified  responsible  parties  be  notified 
and  invited  to  participate  in  the 
assessment  as  soon  as  practicable,  but 
no  later  than  the  point  that  trustees 
decide  to  conduct  restoration  planning 
and  prepare  a  public  notice  to  that 
effect.  Participating  responsible  parties 
will  be  provided  documents  detailing 
the  determinations  that  are  required 
under  the  rule.  The  rule  also  indicates 
that  the  administrative  record  should  be 
opened  concurrently  vkdth  issuing  the 
Notice  of  Intent  to  Conduct  Restoration 
Planning.  The  record  is  available  to 
responsible  parties  as  well  as  any  other 
member  of  the  public. 

Comment:  Another  commenter  noted 
that  the  need  for  restoration  is  based  on 
an  evaluation  of  whether  response 
actions  will  alleviate  the  residual 
injvudes.  The  commenter  suggested  that 
the  rule  should  clarify  that  both  residual 
injuries  and  direct,  initial  injuries  are  to 
be  considered  at  this  point. 

Another  commenter  suggested  that  it 
may  also  be  difficult  to  determine 
whether  feasible  restoration  alternatives 
exist  when  the  trustees  do  not  yet  know 
the  full  extent  of  the  injuries.  A  number 
of  commenters  were  concerned  that  the 
notion  of  “feasible”  might  be  narrowly 
interpreted  to  mean  “on-site/in-kind,” 
in  which  case  restoration  may  not  be 


possible.  One  of  these  commenters 
suggested  that  the  rule  allow  both 
primary  and/or  compensatory 
restoration  actions  that  might  be 
considered. 

Response:  NOAA  agrees  that  all 
injuries  occurring  fi-om  the  time  of  the 
initial  or  threatened  discharge  should  be 
considered  in  evaluating  the  efficacy  of 
response  actions  in  alleviating  the  need 
for  restoration.  Response  actions  may  be 
effective  in  restoring  some  injuries 
caused  by  the  initial  incident,  for 
instance  by  removing  oil  from  a  sandy 
beach  so  that  the  beach  can  be 
reopened.  While  this  response  action 
may  restore  a  natural  resource  service  to 
baseline,  it  would  not  compensate  for 
the  interim  lost  use  that  occurred  dining 
the  closiua  period.  The  rule  has  also 
been  amended  to  indicate  that  feasible 
primary  or  compensatory  restoration 
actions  should  be  assessed  in  making 
the  determination  to  proceed  with 
restoration  planning. 

Decision  to  Proceed 

Comment:  Several  commenters 
supported  the  provision  authorizing 
trustees  to  recover  reasonable 
assessment  costs  incurred  up  to  the 
point  that  preassessment  determinations 
are  made.  However,  one  commenter 
notes  that  it  is  thus  incumbent  upon  the 
trustees  to  limit  their  assessment  costs. 
The  commenter  suggested  that  prompt 
decisions  by  the  trustees  on  jiuisdiction 
and  the  need  for  restoration  will  ensure 
that  costs  are  contained,  and  eliminate 
the  possibility  for  responsible  parties  to 
delay  completion  of  response  measures 
until  such  trustee  determinations  are 
made.  The  commenter  thus 
recommended  trustees  be  required  to 
make  both  determinations  within  ninety 
(90)  days  of  an  incident. 

Response:  The  rule  provides  that  all 
reasonable  costs  of  assessment  are 
recoverable,  including  those  costs 
incurred  up  to  the  point  trustees  decide 
not  to  pursue  restoration.  Costs  must 
meet  the  rule’s  definition  of  “reasonable 
assessment  costs”  to  be  recoverable. 
NOAA  disagrees  with  the  need  for  or 
utility  of  a  nmety-day  limit  on  making 
the  determination  to  conduct  restoration 
planning,  and  doubts  that  fear  of  this 
determination  will  cause  responsible 
parties  to  drag  out  costly  response 
activities.  NOAA  befieves  that  any  time 
limit  would  be  arbitreuy,  given  the  great 
variability  in  the  progress  emd  timing  of 
cleanup  activities  fi'om  incident  to 
incident. 

Section  990.43 — Data  Collection 
Comment:  One  commenter  questioned 
how  the  determinations  in  §  990.42  are 
to  be  made  based  upon  “readily 


available  information.”  The  commenter 
suggested  this  fimitation  is  acceptable  if 
it  includes  all  the  sources  listed  in  this 
section.  One  commenter  also  suggested 
the  term  “limited”  in  the  proposed  rule 
may  imply  that  if  trustees  went  too  far 
in  data  collection,  they  might  not  be 
entitled  to  the  rebuttable  presumption 
and/or  costs  for  that  data  collection 
because  they  might  not  be  considered 
“reasonable.”  A  few  commenters  stated 
that,  so  long  as  the  data  to  be  collected 
is  reasonably  related  to  the  assessment, 
no  other  restrictions  should  be  placed 
on  its  collection.  In  contrast,  one 
commenter  noted  that  there  are  no 
controls  specified  in  this  pcirt  over  the 
expense  or  timing  of  preassessment  data 
collection  activities. 

Response:  The  rule  has  been  amended 
to  specify  that  data  collection  and 
analysis  that  are  reasonably  related  to 
the  purposes  of  the  Preassessment  Phase 
may  be  conducted  in  accordance  with 
the  rule.  The  rule  provides  guidance  on 
the  types  of  information  that  may  be 
useful  in  making  Preassessment  Phase 
determinations.  The  term  “Umited”  has 
been  removed  from  the  rule,  but  was 
originally  intended  to  suggest  that  data 
collection  should  be  related  to  the 
determinations  required  to  be  made  at 
this  stage,  and  thus  to  the  nature  of  the 
incident  and  its  injuries,  and  the 
relevance  and  utility  of  aveulable 
information. 

Comment:  Another  commenter 
suggested  that  trustees  should  be  able  to 
use  models  or  extrapolations  from 
scientific  literature  when  it  is  more 
appropriate  and  cost  effective  than 
gadiering  site-^ecific  data. 

Response:  NOAA  notes  that  the  type 
of  analysis  suggested  by  the  commenter 
is  exactly  the  type  of  reliance  upon 
existing  information  that  this  section 
intends  to  be  available  to  trustees,  if 
such  information  is  relevant  to  the 
incident. 

Section  990.44 — Notice  of  Intent  to 
Conduct  Restoration  Planning 

Comment:  Several  commenters 
suggested  that  the  rule  should  explicitly 
acknowledge  the  need  for  flexibility  in 
completing  the  Preassessment  Phase. 
The  commenters  noted  that,  since 
incidents  vary  greatly  in  scope,  the 
effort  invested  by  trustees  should  be 
proportional  to  the  magnitude  of  the 
incident,  therefore,  the  rule  should 
allow  the  public  notice  emd 
participation  steps  to  be  compressed, 
when  appropriate.  Other  commenters 
pointed  out  that  the  proposed  language 
requires  trustees  to  prepare  a  public 
notice,  even  if  they  have  declined  to 
proceed  with  an  assessment.  Another 
commenter  suggested  that  trustees 
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should  be  required  to  provide  the 
specific  authority  for  which  the  trustees 
are  asserting  a  potential  claim  in  the 
Notice. 

Response:  NOAA  believes  that  the 
rule  does  direct  trustees  to  tailor  their 
preassessment  activities  to  the  nature 
and  extent  of  an  incident,  given  the 
determinations  that  this  section  requires 
trustees  to  make.  Section  990.14(d)  has 
been  amended  to  explicitly  provide  that 
the  degree,  extent,  and  timing  of  public 
participation  prior  to  development  of  a 
draft  restoration  plan  is  within  the 
discretion  of  the  trustees.  The  final  rule 
also  indicates  that  the  manner  of  making 
the  Notice  of  Intent  to  Conduct 
Restoration  Planning  publicly  available 
will  depend  on  the  nature  and  extent  of 
the  incident.  The  final  rule  also 
explicitly  requires  that  the  notice 
reference  the  specific  audlority  under 
which  trustees  are  pursuing  a  claim  for 
restoration  of  their  trust  natural 
resources. 

Comment:  One  commenter  suggested 
that  notice  requirements  to  the 
responsible  party,  and  required  contents 
of  the  notice,  are  unclear.  Another 
commenter  noted  the  requirements  to 
prepare  a  notice  and  open  the 
administrative  record  shotild  be  moved 
to  a  later  point  in  the  assessment,  so  that 
such  requirements  will  not  hamper 
necessary  trustees  activities. 

Response:  NOAA  has  amended  the 
rule  to  indicate  that  a  written  copy  of 
the  notice  must  be  sent  to  identified 
responsible  parties,  and  the  rule  at 
§  990.44  now  specifies  information  for 
inclusion  in  the  notice.  The  rule 
provides  trustees  the  flexibility  to 
conduct  essential  Preassessment  Phase 
activities  that  will  allow  them  to  make 
the  requisite  determination  that  they 
should  proceed  with  restoration  prior  to 
turning  their  efforts  to  preparing  a 
Notice  of  Intent  to  Perform  Restoration 
Planning  and  opening  an  administrative 
record. 

Section  990.45 — Administrative  Record 
Review  on  the  Record 

Comment:  Several  commenters  argued 
that  the  rule  should  not  be  silent  on  the 
standard  of  review  for  assessments,  but 
should  emphatically,  specifically,  and 
clearly  state  that  the  standard  of  review 
applicable  to  trustee  decisions,  based 
upon  an  administrative  record,  is  like 
that  of  any  other  “final  agency  action” 
contemplated  under  the  Administrative 
Procedure  Act  (5  U.S.C.  551-59,  701- 
06),  or  applicable  State  or  tribal 
counterparts.  Some  of  these  commenters 
suggested  that  because  OPA  authorizes 
NOAA  to  provide  for  the  administrative 
adjudication  of  damages  (33  U.S.C.  2706 


(c)-(e)),  the  promulgation  of  a  rule 
providing  for  such  administrative 
adjudication  would  ensure  that  OPA’s 
restoration  goals  are  met.  These 
commenters  also  objected  to  NOAA’s 
failure  to  provide  for  procedures  to 
administratively  adjudicate  natural 
resource  damages  that  should,  in 
particular,  provide  for  a  hearing  to  be 
held  by  a  neutral  arbitrator  when 
requested  as  the  statute  requires. 

^veral  commenters  noted  that,  if 
NOAA  is  wrong  about  the  effect  of  the 
rule,  then  following  the  rule  will 
severely  prejudice  the  trustees.  The 
commenters  stated  that,  if  responsible 
parties  are  successful  in  conducting 
“shadow”  assessments  and  convincing 
courts  that  they  are  entitled  to  trials  de 
novo,  then  the  public  will  be  ill-served 
by  trustees  complying  with  the  rule.  The 
commenters  pointed  out  that,  unlike  the 
responsible  parties,  trustees  will  be 
forced  to  reveal  their  claim,  data, 
procedures,  and  analyses  in  an  open 
process  and  losing  any  litigation 
privileges  on  their  scientific 
information,  which  will  put  trustees  at 
a  distinct  disadvantage  in  litigation 
compared  to  responsible  parties.  The 
commenters  also  noted  that  protections 
are  necessary  so  that  a  breakdown  of  a 
cooperative  process,  in  which 
information  has  been  sheued,  does  not 
undermine  the  ability  of  trustees  to 
make  recoveries  and  complete 
restoration. 

Several  commenters  described  the 
expected  benefits  of  review  on  the 
administrative  record  process,  including 
greatly  reduced  amounts  of  litigation, 
and  associated  transaction  costs,  greater 
public  participation  in  damage 
assessment  and  restoration  decisions, 
and  enabling  trustee  agencies  to  meike 
decisions  on  natural  resource  damage 
assessments  and  restoration  plans 
within  their  areas  of  expertise,  instead 
of  having  courts  decide  extremely 
complex  technical,  scientific,  and 
economic  determinations.  Other 
commenters  stated  that  record  review 
would  be  beneficial  to  the  responsible 
party,  who  will  be  able  to  contest  any 
trustee  decisions  from  a  neutral, 
common  body  of  data  which  they  may 
help  to  develop. 

(jther  commenters  argued  that  the 
Seventh  Amendment  to  the  U.S. 
Constitution,  which  guarantees  a  jury 
trial  in  suits  at  common  law,  does  not 
preclude  record  review  of  the  damage 
determination,  stating  that  the  Supreme 
Court  has  interpreted  this  language  as 
applying  to  actions  analogous  to  those 
brought  in  18th-century  English  courts 
of  law  as  opposed  to  courts  of  equity  or 
admiralty.  Tlie  commenters  argued  that 
a  claim  for  damages  to  natural  resources 


is  much  more  analogous  to  an  equitable 
action  than  a  legal  one.  Some 
commenters  stated  that  record  review  is 
also  mandated  by  the  rebuttable 
presumption  since  it  would  make  no 
sense  for  there  to  be  such  a  presumption 
absent  record  review.  The  commenter 
noted  that  the  rebuttable  presumption  is 
based  on  the  existence  of  a  full  record 
and  careful  administrative  decisions. 

Other  commenters  addressed  other 
statutory  processes  that  grant  record 
review  to  comparable  regulatory 
processes,  such  as  NEPA.  The 
commenters  pointed  out  that,  although 
the  cases  are  not  directly  on  point,  a  few 
courts  have  apphed  a  deferential 
standard  of  review  to  decisions  of  state 
or  local  agencies  made  pursuant  to 
NEPA.  One  commenter  specifically 
stated  that  NOAA  should  not  try  to 
imply  that  NEPA  compliance  is 
intended  to  or  construed  as  an  indirect 
means  of  attaining  deferential  review  on 
record. 

Some  commenters  suggested  that  the 
rule  now  creates  a  negative  inference 
regarding  appUcability  of  record  review 
by  retreating  from  its  earUer,  wholly 
defensible  position.  The  commenters 
stated  that  NOAA  need  not  make  the 
standard  of  review  mandatory  in  the 
rule,  but  should  express  its  legal 
opinion  in  the  preamble  regarding 
record  review  based  on  the  “arbitrary 
and  capricious”  standard. 

Severed  commenters  endorsed  the 
decision  not  to  expressly  address  in  the 
rule  a  stemdard  of  judicial  review,  but 
the  commenters  argued  that  legal  wd 
pohcy  considerations  dictate  that 
NOAA  should  not  imply  such  a 
standard  either.  The  commenters  noted 
that  simply  changing  “compensable 
values”  to  “compensatory  restoration” 
is  not  enough  to  bring  such  components 
under  a  presiimed  preferential  standard 
of  review.  The  commenters  argued  that, 
since  this  element  remains  based  on  the 
same  statutory  provision  for 
“diminution  in  value,”  it  would  still  be 
subject  to  de  novo  review. 

Gtae  commenter  noted  that  the  rule 
provides  so  little  meaningful  restraint 
on  trustee  discretion,  the  unfairness  of 
a  record  review  approach  is  patent. 

Response:  NOAA  agrees  that  damage 
assessment  determinations  made 
pursuant  to  OPA  constitute  final  agency 
actions  typically  subject  to  review  on 
the  record  by  federal  courts,  and  fully 
expects  that  this  is  the  standard  of 
review  that  will  be  appUed.  NOAA 
agrees  with  the  benefits  and  rationales 
discussed  in  support  of  record  review, 
and  also  agrees  that  the  rebuttable 
presumption  is  not  inconsistent  with 
review  on  the  record.  NOAA  does  not 
agree  that  diminution  in  value 
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necessarily  provides  for  de  novo  review 
by  a  court,  given  that  this  is  but  one 
element  of  a  claim  for  damages,  all  of 
which  must  be  appUed  to  restoration. 
NOAA  does  not  believe  that  many 
responsible  parties  are  interested  in 
conducting  “shadow”  assessments. 

However,  NOAA  does  not  believe  that 
it  is  within  the  scope  of  responsibility 
tasked  to  NOAA  to  promulgate  natural 
resource  damage  assessment  regulations 
to  specify  reviewing  court  procedures 
and  protocols.  No  negative  inference 
should  be  drawn  from  lack  of 
declaration  within  the  rule  that  review 
on  the  record  is  the  expected  standard 
of  review. 

Comment:  Some  commenters  noted 
that  preparation  of  an  administrative 
record  need  not  significantly  delay  the 
assessment  or  “overwhelm”  trustees  in 
conducting  assessments.  The 
commenter  stated  that  it  is  usually 
rather  simple  and  straightforward  for 
the  trustee  contemporaneously  to 
organize  all  documentation  supporting 
its  decisions  into  an  administrative 
record,  and  that  such  preparation  will 
save  tremendous  time  and  resources  in 
preparing  for  a  record  review  trial, 
although  not  necessarily  for  a  trial  de 
novo. 

Some  commenters  stated  that  the 
responsible  party  should  be  required  to 
meet  the  same  public  disclosure 
standards  as  the  trustees,  to  whatever 
extent  they  are  involved  in  the 
assessment.  These  commenters  noted 
that  public  involvement  is  made  more 
meaningful  and  restoration  plans  are 
more  properly  suited  to  the  injury  as 
more  data  is  available,  and  the 
availability  of  data  also  removes  the 
imcertainty  of  litigation  as  well.  One 
commenter  expressed  concern  that  the 
use  of  the  record  will  compromise 
trustees’  litigation,  with  no 
corresponding  risk  for  the  responsible 
party.  Some  commenters  noted  that 
sharing  information  may  be  an 
enticement  to  responsible  parties  to  join 
trustees  in  an  assessment;  this  incentive 
would  not  exist  if  the  trustee  is  required 
to  reveal  information  in  the  record  in 
any  case. 

Response:  NOAA  agrees  that 
preparation  of  an  administrative  record 
need  not  delay  the  assessment.  Past 
experience  has  indicated  that  secretive 
assessments  are  not  in  the  best  interests 
of  the  public  or  the  natural  resources.  It 
is  in  all  parties’  interests  to  openly  and 
cooperatively  determine  what 
restoration  actions  are  needed  as  a  result 
of  an  incident,  so  that  restoration  can  be 
implemented  quickly.  NOAA  believes 
that  delayed  restoration  defeats  the 
purposes  of  OPA.  NOAA  does  not 
believe  that  responsible  parties  are 


likely  to  gain  any  advantage  by  not 
participating  equally  and  openly  in 
preparation  of  the  administrative  record, 
and  expects  a  reviewing  court  would 
view  with  disfavor  the  withholding  of 
information  to  spring  upon  the  trustees 
at  the  eve  of  trial. 

Contents  of  the  Record 

Comment:  One  commenter  asked  for 
clarification  as  to  what  types  of 
documents  should  be  included  in  the 
administrative  record. 

Response:  NOAA  points  out  that 
federal  trustees  should  maintain  the 
administrative  record,  including  what 
documents  might  be  included  in 
administrative  record,  in  manner 
consistent  with  the  Administrative 
Procedure  Act.  Trustees  should  be 
guided  by  an  understanding  that  all 
documents  relied  upon  in  making 
ultimate  determinations  about 
restoration  should  be  included  in  the 
record. 

Comment:  Some  commenters 
expressed  concern  that  third  party 
litigants  would  use  the  information  in 
the  record  to  advance  private  claims. 
One  commenter  suggested  that  attempts 
by  third  parties  to  obtain  information 
from  the  record  would  delay  the 
restoration  process.  Another  commenter 
noted  that  the  kind  of  information  in  the 
record,  focused  on  restoration,  may  not 
be  particularly  helpful  to  third  party 
litigants. 

Response:  It  is  not  uncommon  that 
private  parties  use  publicly  available 
information  obtained  from  governments 
to  support  their  private  claims. 
Information  gathered  during  an 
assessment  on  behalf  of  the  public 
should  not  be  withheld  from  the  public. 
NOAA  does  not  expect  that  allowing 
public  access  to  an  administrative 
record  will  result  in  delays  in 
restoration. 

Subpart  E — Restoration  Planning  Phase 

Section  990.51 — Injury  assessment 
Causation 

Comment:  Some  commenters  stated 
that  the  proposed  rule  does  not  clearly 
require  trustees  to  use  sound  and 
reliable  science,  or  provide  specific 
requirements  to  be  met  in  the  various 
steps  of  the  injury  assessment.  Several 
commenters  stated  that  the  rule  must 
include  rigorous  standards  and  criteria 
for  determining  that  an  observed  injury 
was  caused  by  an  incident  to  avoid 
unsupported,  unnecessary,  and 
unreasonable  claims.  One  commenter 
noted  that  if  the  damage  assessment  is 
used  for  evidence  collection,  the 
question  of  how  the  data  will  be  used 


raises  a  question  of  the  level  of 
confidence. 

Response:  The  ’^reatment  of  injury 
determination  within  the  rule  supports 
the  use  of  sound  and  reliable  science  to 
demonstrate  that  injuries  identified 
have  resulted  firom  the  incident.  This 
treatment  embodies  the  principles  and 
practices  of  natural  resource  damage 
assessments  developed  over  the  past 
several  years. 

Comment:  Several  commenters  raised 
concerns  regarding  demonstrating 
causation  for  injuries  resulting  from 
response  actions  or  a  substantial  threat 
of  a  discharge.  These  commenters  noted 
that  trustees  must  still  show  clear  and 
specific  causation  for  those  injuries 
resulting  fi’om  the  response  or  threat, 
not  from  some  other  cause.  Other 
commenters  also  stated  that  the  rule 
should  clarify  that  injury  assessment  is 
not  limited  solely  to  addressing  injury 
residqal  to  response  actions,  but  should 
include  direct,  initial  injuries. 

Response:  For  injuries  resulting  from 
an  actual  discharge,  trustees  must 
evaluate  exposure  and  pathway  and 
demonstrate  that  injury  resulted  from 
the  incident.  For  injuries  resulting  fi-om 
a  response  action  or  a  substantial  threat 
of  a  discharge,  trustees  must  also 
demonstrate  that  the  injury  occurred 
because  of  the  incident.  Under  this  rule, 
assessments  are  not  limited  solely  to 
addressing  injuries  residual  to  response 
actions,  but  include  the  direct,  initial 
injuries.  Evidence  supporting  the 
linkage  between  the  incident  and  injury 
must  be  established  to  demonstrate 
injury.  The  rule’s  requirement  to 
quantify  injuries  relative  to  baseline 
may  provide  the  proof  of  causation. 

Comment:  One  commenter  requested 
that  the  rule  state  that  an  incident 
should  be  deemed  the  cause  of  an  injury 
if  the  incident'was  a  contributing  factor 
to  an  indivisible  injury,  as  provided  in 
the  1994  proposal. 

Response:  NOAA  does  not  believe  it 
is  appropriate  to  advocate  legal 
standards  of  causation  in  the  rule. 
Injuries  must  be  determined  to  have 
occurred,  then  quantified  relative  to 
baseline,  to  be  in  accordance  with  the 
rule. 

Injury  Determination 
General 

Comment:  Several  commenters  stated 
that  the  exceedance  of  some  threshold 
or  criterion  by  itself  should  not 
constitute  an  injury  unless  it  can  be 
shown  to  be  relevant  to  each  phase  of 
injury  determination,  have  population, 
habitat,  or  ecosystem  level  effects,  or 
directly  affect  the  human  population. 
The  commenters  noted  that  the  rule 
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should  require  injury  determination  and 
quantification  for  such  injuries  unless 
there  are  special  circumstemces  such  as 
threatened  or  endangered  species. 

Response:  NOAA  disagrees  that  the 
suggested  limitations  on  the  definition 
of  injury  are  appropriate  or  warranted 
given  OPA’s  mandate  to  make  the 
environment  and  public  whole.  If  an 
injury  resulting  from  an  incident  can  be 
cost-effectively  and  reliably  determined 
and  quantified,  and  feasible,  cost- 
effective,  environmentally-beneficial 
restoration  actions  can  be  identified, 
then  restoration  should  be  pursued. 
However,  NOAA  does  not  suggest  that 
each  and  every  injury,  regeu'dless  of  its 
nature  and  scale,  should  be  pursued  in 
an  assessment.  Trustees  proceed  with  an 
assessment  when  the  information  on 
injmy  is  adequate  to  justify  restoration. 

Comment:  Some  commenters 
suggested  that  the  acceptance  criteria  in 
the  CERCLA  rule  for  injuries  should  be 
adopted  in  this  rule.  O^er  commenters 
did  not  understand  the  need  for 
acceptance  criteria,  which  were  viewed 
as  too  restrictive  and  narrow.  Another 
commenter  specifically  asked  that  the 
rule  make  the  assessment  consistent 
with  the  Archaeological  Resources 
Protection  Act  (ARPA),  16  U.S.C.  1361 
et  seq.,  or  at  least  incorporate  the  ARPA 
criteria. 

Response:  The  rule  does  not  list 
specific  acceptance  criteria  for  injuries 
per  se.  The  rule  does,  however,  include 
factors  aimed  at  achieving  meaningful 
restoration.  NOAA  believes  that  the  rule 
is  adaptable  and  will  allow  trustees  to 
select  the  injuries  and  assessment 
procedures  that  Avill  provide  reliable 
and  valid  information  to  determining 
appropriate  restoration.  Thus,  the 
assessment  process  described  in  the  rule 
should  be  flexible  enough  to  incorporate 
the  concerns  and  goals  of  ARPA. 

E)emonstrating  Exposure  and  Pathway 

Comment:  Several  commenters  argued 
that  allowing  demonstration  of  exposure 
and  pathway  by  procedures  other  than 
field  procedures  would  allow  trustees  to 
claim  injury  without  leaving  their  desks. 
The  commenters  stated  that  the  rule 
should  require  trustees  to  show 
evidence  of  actual  exposure  and  a 
pathway.  Another  commenter,  however, 
suggested  that  trustees  might  use 
procedures  other  than  those  used  in  the 
field  to  demonstrate  exposure  and  a 
pathway,  if  environmental  conditions  or 
other  assumptions  are  comparable 
between  the  proposed  procedures  and 
the  actual  field  conditions.  Some 
commenters  suggested  that  the  phrase 
“plausible  pathway”  be  changed  to 
“reasonably  likely  pathway.” 


Response:  Like  any  other  assessment 
procedure  used  under  this  rule, 
procedures  to  determine  exposure  and 
pathway  must  meet  the  standards  for 
acceptable  procedures  in  §990.27.  Thus, 
the  most  appropriate  procedure  for  the 
circrunstances  will  be  selected  by 
trustees,  and  NOAA  does  not  believe 
that  any  of  the  suggested  limitations  or 
qualifiers  are  necessary  in  the  rule. 

Focus  on  Services 

Comment:  Many  commenters  argued 
that  injvuy  assessment  should  focus  on 
the  services  provided  by  a  natiual 
resource  rather  than  simply  the  natural 
resource’s  physical,  chemical,  or 
biological  properties.  The  commenters 
noted  that,  given  that  ecosystems  need 
some  level  of  disturbance  to  maintain 
biological  diversity,  and  the  difficulty  in 
determining  recoverability  of  natural 
resources  since  natiual  resource 
stability  does  not  exist,  adverse  effects 
to  natural  resources  that  cannot  be 
linked  to  services  provided  to  the  public 
or  the  overall  functioning  of  the 
population,  community,  or  ecosystem 
ought  not  be  considered  under  the  rule. 

Response:  OPA  states  that  trustees 
“shall  assess  natmral  resource  damages” 
(section  1006(c))  and  that  these  damages 
are  “for  injury  to,  destruction  of,  loss  of, 
or  loss  of  use  of,  natural  resources” 
(section  1002(b)(2)(A)).  The  lemguage  of 
OPA  clearly  does  not  indicate  a 
preference  for  services  over  natural 
resources. 

On  a  practical  basis,  the 
determination  of  recovery  is  possible,  as 
demonstrated  by  the  wealth  of 
information  on  this  topic  in  the 
literature  and  summarized  on  NOAA’s 
restoration  guidance  dociunent,  listed  in 
the  Bibliography  at  the  end  of  the 
preamble.  Ecological  concepts  such  as 
stability,  althou^  not  static,  can  also  be 
reasonably  determined  and  thus  used  to 
define  recovery.  This  is  also  supported 
by  the  literature.  Thus,  contrary  to  the 
commenter’s  position,  NOAA  maintains 
that  recovery  of  natural  resources,  as  a 
practical  matter,  can  and  must  be 
considered  in  order  to  fulfill  OPA’s  goal 
of  making  the  environment  and  public 
whole. 

Panel  of  Experts 

Comment:  Some  commenters 
suggested  that  NOAA  establish  a  team  of 
experts  in  ecology  to  provide  a  better 
scientific  basis  for  determining  and 
quantifying  injury  to  natural  resources. 
These  commenters  also  had  specific 
concerns  with  the  use  of  certain 
procedures,  e.g.,  biomarkers,  and  the 
manner  of  accounting  for  indirect 
effects. 


Response:  NOAA  does  not  believe  it 
is  necessary  at  this  time  to  convene  a 
panel  of  experts.  Instead,  the  standards 
for  procedures  provided  in  §  990.27 
should  address  the  concerns  about 
certain  procedures  on  a  case-by-case 
basis. 

Types  of  Injuries 

Comment:  Several  commenters 
suggested  that  the  rule  include  a  list  of 
pre-accepted  biological  and  non- 
biological  injuries  and  parameters  such 
as  reproductive  success  and  juvenile  or 
adult  survival.  'The  commenters  stated 
that  the  rule  should  also  provide  a 
mechanism  to  modify  the  list  of 
accepted  injuries  as  new  information 
becomes  available.  These  same 
commenters  stated  that,  whether  or  not 
such  a  list  is  finalized,  the  rule  should 
allow  an  injury  to  be  determined  based 
on  a  discharge,  known  concentrations, 
and  literature  documentation  that  such 
substances  in  such  amounts  injure 
certain  natural  resources.  One 
commenter  suggested  the  rule  implies 
that  trustees  will  assess  injuries  that  do 
not  meet  some  vmarticulated  threshold. 
The  commenter  stated  that  the  decision 
to  select  injuries  for  assessment  should 
be  left  to  the  discretion  of  the  trustees. 

Response:  'The  rule  does  provide  that 
it  is  within  the  discretion  of  trustees  to 
select  subsets  or  representative  injiiries 
and  parameters  from  the  suite  of  injuries 
and  parameters  to  include  in  the  injury 
assessment  and  restoration  planning. 
Rather  than  specify  discrete  categories 
for  limiting  this  scope,  e.g.,  recreational 
importance,  the  rule  encourages  a  focus 
on  accomplishing  meaningful 
restoration  by  identifying  factors  to 
consider  in  selecting  injuries  to  include 
in  the  assessment.  The  guidance 
document  on  injury  provides 
information  on  the  types  of  injuries  that 
may  result  ft'om  incidents  involving  oil. 

Framework  for  Assessment 

Comment:  One  commenter  indicated 
that  the  rule  should  provide  a 
framework  that  is  interpretable  to  all 
trustees.  The  commenter  suggested  that 
the  ecological  risk  assessment  procedure 
would  greatly  facilitate  the  assessment. 

Response:  NOAA  believes  that  the 
rule  does  provide  a  comprehensible, 
logical,  and  straightforward  assessment 
procedural  framework.  The  general  logic 
of  ecological  risk  assessment  is  reflected 
in  the  assessment  process  in  the  rule. 
However,  NOAA  does  not  •believe  that 
the  approach  typically  involved  in  risk 
assessment  is  appropriate  for  all,  or 
even  most,  incidents. 
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Injury  Procedures 

Comment:  One  commenter  stated  that 
the  rule  should  more  clearly  state  that 
both  quantitative  and  qualitative 
procedures  may  be  used  in  an  injury 
assessment. 

Response:  Both  quantitative  and 
qualitative  procedures  are  available  to 
trustees  under  this  rule.  This  flexibility 
is  made  clear  in  the  discussion  of  the 
standards  for  acceptable  procedures  in 
§  990.27  and  in  the  definition  of  injury 
in  §990.30. 

Proceeding  With  the  Assessment 

Comment:  One  commenter  stated  that 
the  rule  requires  that  all  of  the  listed 
criteria  for  determining  injury  must  be 
met  before  trustees  may  proceed  with  an 
assessment.  The  commenter  noted  that 
it  might  not  be  feasible  to  have 
documented  all  the  criteria  at  this  point, 
thus  the  rule  should  simply  require  that 
trustees  “consider”  these  criteria  before 
proceeding  with  restoration  planning. 

Response:  The  conditions  in  the  rule 
.are  intended  to  encourage  a  focus  on 
necessary  and  meeming^l  restoration. 
Therefore,  proceeding  with  an 
assessment  at  this  stage  is  contingent 
upon  demonstrating  injury. 

Public  Involvement 

Comment:  Some  commenters  argued 
that  there  should  be  greater  public 
involvement  in  the  injury 
determination,  quantification,  and 
restoration  process  so  that  the  public 
will  be  allowed  to  participate  in  the 
selection  of  injuries  to  be  included  in 
the  assessment.  The  commenter  noted 
that  the  public  may  be  aware  of  injuries 
of  which  the  responsible  party  and 
trustees  are  imaware.  The  commenters 
stated  that,  if  the  public  input  is  to  be 
meaningful  and  comply  with  OPA,  the 
public  must  be  given  a  formal  means  of 
involvement  throughout  the  process. 

Response:  The  rule  acknowledges  the 
value  of  involving  the  public  in  the 
assessment,  and  requires  that  trustees 
provide  opportunities  for  public 
involvement  after  making  the  decision 
to  develop  restoration  plans.  Additional 
opportimities  may  be  provided  at  any 
time  prior  to  this  decision  if  such 
involvement  facilitates  the 
decisionmaking  process  or  helps  to 
avoid  delays  in  restoration. 

Section  990.52 — Quantification 

Baseline 

Comment:  Some  commenters  stated 
that  the  rule  does  not  require 
quantification  relative  to  baseline. 
Commenters  noted  a  number  of 
difficulties  associated  with  determining 
baseline  for  quantification  purposes 
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including  the  use  of  historical  data  that 
may  not  reflect  current  conditions  at  the 
site  of  the  assessment  and  the  need  to 
account  for  natural  variability  or 
confounding  influences  to  adequately 
compensate  for  injuries  without 
overestimating  the  injuries.  The 
commenters  also  pointed  out  that  non¬ 
equilibrium  systems  are  the  rule,  so 
baseline  may  be  difficult  to  define,  let 
alone  achieve.  Finally,  the  commenters 
also  noted  that  funding  is  rarely  if  ever 
available  for  establishing  baseline. 

Some  commenters  argued  that 
quantification  should  focus  on  services 
rather  than  natural  resources,  therefore 
baseline  should  be  defined  as  the  flow 
of  services  to  the  public  that  would  have 
existed  in  the  absence  of  the  incident. 

Response:  The  approach  for 
quantification  does  relate  injury  to 
baseline.  The  rule  acknowledges  the 
inherent  difficulties  in  collecting 
traditional  baseline  data  and  has  been 
expanded  to  encompass  other 
appropriate  types  of  data  for 
comparison.  Broadening  the  concept  of 
baseline  will  allow  trustees  to  more 
appropriately  adapt  the  quantification 
approaches  to  the  circumstances  of  an 
incident.  NOAA  also  notes  that  strict 
reliance  on  services  is  neither  explicitly 
stated  nor  implied  under  OPA.  Thus, 
the  definition  of  baseline  and  its 
application  to  quantification  is  retained 
in  the  rule. 

Quantification  Approaches 

Comment:  A  number  of  commenters 
argued  that  the  rule  should  require 
quantification  of  the  reduction  in 
services  resulting  from  the  incident,  as 
required  in  the  CERCLA.  rule.  Some  of 
the  commenters  stated  that  the 
dichotomy  of  measuring  the  change  in 
the  natural  resource  itself,  or  directly  in 
the  services  is  unnecessary  and  that 
only  the  measurement  of  reduced 
services  can  serve  as  a  predicate  for 
compensable  natural  resource  damages. 
Some  commenters  argued  that  NOAA 
should  adopt  acceptance  criteria  for 
injury  quantification,  such  as:  service 
reductions  must  be  linked  to  the 
discharge  and  the  natural  resource 
injury;  service  reductions  must  be 
measured  relative  to  baseline;  service 
reductions  must  be  measured  in  terms 
of  functions  provided  by  the  injured 
natural  resources,  not  the  physical 
quantities  or  qualities  of  the  natural 
resources;  and  measurements  of  service 
reductions  must  account  for  the 
presence  and  availability  of  substitute 
services. 

Response:  The  rule  allows  trustees  to 
assess  the  injured  natural  resources 
directly  and/or  directly  assess  the  lost 
services  provided  by  injured  natural 
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resources.  NOAA  believes  that  narrow 
restrictions  on  assessing  services  to 
humans  will  fall  far  short  of  fulfilling 
the  intent  of  OPA  to  make  the 
environment  and  public  whole.  NOAA 
believes  that  the  public  does  value  and 
benefit  from  productive,  functional,  and 
healthy  natural  resources,  habitats,  and 
ecosystems.  Neglecting  OPA’s  mandate 
to  restore  that  which  was  injured  and 
substituting  natural  resources  on  a 
narrow  cost  and  human  use  basis  would 
result  in  real  degradation  of  the  natural 
resources.  Establishing  additional 
quantification  criteria  focusing  on 
human  services  would  be  inappropriate. 

Scale  of  Injury 

Comment:  One  commenter  stated  that 
quantification  should  be  limited  to  only 
those  injuries  necessary,  and  only  to  the 
degree  necessary,  to  develop 
appropriate  restoration  measures.  Some 
commenters  pointed  out  that  a 
consideration  of  the  extent  of  injuries 
should  not  be  restricted  to  the  physical 
boundaries  of  the  incident,  particularly 
where  natural  resources  at  risk  are 
highly  mobile  and  seasonal  in  their 
distributions. 

Response:  Quantification  is 
appropriate  where  injury  has  been 
determined  to  have  resulted  fi'om  the 
incident.  Where  information  on  injury 
provided  by  quantification  procedures 
is  adequate  to  justify  restoration,  then 
restoration  actions  should  be  pursued. 
Also,  under  the  rule,  the  spatial  and 
temporal  extent  of  injury  is  not 
restricted  to  the  physical  boundaries  of 
the  incident  and  trustees  may  consider 
the  particular  characteristics  of  a  natmal 
resource,  including  its  mobility,  in 
quantifying  injury. 

Conunitted  Services 

Comment:  Some  commenters 
requested  that  the  rule  allow  reduction 
in  service  flows  only  for  established  or 
“conunitted”  services  to  avoid 
speculative  recoveries. 

Response:  The  provisions  in  the  rule 
relating  to  quantification  of  services  lost 
relative  to  baseline  ensure  that 
speculative  recoveries  are  avoided. 

Injury  Quantification  Procedures 

Comment:  One  commenter  stated  that 
the  rule  should  call  for  field-based 
quantification  procedures,  including  a 
set  of  general  and  basic  standards  for 
quantifying  reductions  in  services. 
Other  commenters  requested  that  the 
rule  provide  trustees  with  the  ability  to 
choose  one  or  any  combination  of 
^  quantification  procedures,  so  long  as 
there  is  no  double  recovery. 

Response:  NOAA  does  not  believe 
that  the  rule  should  prescribe  limited  or 
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specific  procedures  for  quantifying 
injury,  as  it  is  infeasible  to  determine 
the  universe  of  procedures  that  would 
be  appropriate  for  all  incidents.  Such  a 
limitation  would  prevent  trustees  from 
using  the  most  appropriate  procedure 
for  the  circumstances  of  the  incident, 
and  would  likely  prevent  use  or 
adaptation  of  procedures  to  provide 
quantification  information  that  is  useful 
in  restoration  scaling.  Instead,  the  rule 
provides  standards  in  §  990.27  for  use  in 
determining  appropriate  procedures. 

The  rule  does  allow  trustees  to  use  a 
combination  of  the  suggested 
quantification  approaches,  but  prohibits 
trustees  from  applying  injury 
quantification  procedures  in  a  manner 
that  would  result  in  double  recovery. 

Substitutes 

Comment:  One  commenter  argued 
that  the  rule  fails  to  require 
consideration  of  substitutes  when  injury 
is  defined  in  terms  of  a  reduced 
population  as  opposed  to  a  broad 
enough  category  to  incorporate 
substitution. 

Response:  Substitution  is  not 
explicitly  identified  as  a  factor  in 
quantifying  injuries  because  it  is  only 
relevant  to  a  subset  of  injuries  or 
losses — those  that  relate  to  value 
flowing  fiorn  behavioral  opportimities 
available  to  hiunans. 

Natural  Recovery 

Comment:  Several  commenters  stated 
that  the  requirement  for  estimating  the 
time  for  natural  recovery  may  be 
difficult  to  meet,  and  that  the  rule 
should  instead  call  for  this  estimate 
when  such  estimate  is  readily  available 
and  cost-effective,  and  when  no  primary 
restoration  is  likely  to  be  effective. 

Response:  NOAA  acknowledges  the 
difficulty  in  estimating  natural  recovery 
and  has  provided  the  necessary 
flexibility  to  trustees.  The  rule  has  been 
amended  to  provide  that  recovery  may 
be  estimated  quantitatively  or 
qualit,atively,  depending  on  the 
circumstemces  of  the  incident  and 
procedures  available  that  meet  the 
standards  for  procedures  under 
§990.27. 

Section  990.53  Restoration  Selection — 
Developing  Restoration  Alternatives 

General 

Comment:  Many  commenters 
supported  the  shift  in  focus  from 
monetization  of  damages  to  scaling  of 
restoration  actions.  These  commenters 
stated  that  the  proposed  rule  properly 
places  the  focus  of  the  damage 
assessment  on  the  ultimate  goal  of  OPA 
to  restore  injured  natural  resources  and 


services,  and  incorporates  best  current 
practices  currently  being  used  by 
trustees  and  responsible  parties  to 
achieve  this  goal  in  an  expeditious 
manner.  However,  many  other 
commenters  raised  concerns  that  the 
scaling  approach  would  lead  to  delays 
and  increased  assessment  costs,  since 
trustees  would  undertake  studies  of  lost 
services  and  replacement  services,  and 
would  not  substantially  further  the  goal 
of  reducing  transaction  costs.  Other 
commenters  suggested  that  requiring 
trustees  to  quantify  all  damages  in  terms 
of  specific  restoration  actions  and  costs 
places  trustees  in  the  position  of  either 
settling  for  compensation  for 
immediately  apparent,  short-term  losses 
or  delaying  the  restoration  process 
while  waiting  for  long-term  injuries  to 
become  apparent.  One  commenter  noted 
that  the  public  will  not  be  served  in 
either  case;  therefore,  trustees  should  be 
allowed  to  recover  damages,  then 
determine  the  most  appropriate 
restoration  approach  over  time.  Another 
commenter  argued  that  as  accurate 
assessment  becomes  more  difficult  and 
costly,  less  scientific  rigor  will  be 
required. 

Response:  Trustees  are  required, 
under  section  1006(c)  of  OPA  (33  U.S.C. 
2706(c)),  to  “develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent,  of  the  natural  resources 
under  their  trusteeship.”  By  permitting 
a  variety  of  possible  restoration 
activities,  this  section  of  OPA  leaves  to 
the  trustees’  discretion  the 
determination  of  the  most  appropriate 
activity,  recognizing  the  legislative 
history’s  indicated  preference  for 
restoration  over  acquisition  of 
equivalent  natiual  resources.  All 
damages  recovered  must  be  spent  on 
some  restoration  activity.  Thus,  it  makes 
sense  that  evaluating  potential 
restoration  actions  provide  the  focus  of 
an  assessment.  It  does  not  benefit  the 
natural  resources  or  the  public  if  monies 
are  collected  without  a  view  toward 
how  they  will  be  spent,  nor  whether 
sufficient  funds  have  been  collected  to 
implement  any  meaningful  action.  OPA 
is  not  about  collecting  money.  NOAA 
believes  that,  contrary  to  some 
comments,  the  restoration  approach  will 
generally  speed  restoration  and  avoid 
litigation,  by  alleviating  distrust  that 
claims  for  monetary  damages  are 
speculative  and  punitive.  Practical 
experience  in  implementing  the 
restoration  scaling  approach  in  past 
cooperative  assessments  has  led  NOAA 
to  the  belief  that  this  approach  is 
effective  in  significantly  expediting  the 
restoration  of  injured  natural  resources 


and  services,  and  that  the  benefits  to  the 
environment  and  public  do  not  come  at 
the  expense  of  increased  assessment 
costs.  While  trustees  now  must  assess 
replacement  services  in  addition  to  lost 
services  in  most  incidents,  NOAA 
believes  that,  in  general,  a  net  increase 
in  assessment  costs  will  not  result,  due 
to  both  the  cooperative  provisions  set 
forth  within  this  rule  and  the  removal 
of  the  requirement  that  trustees  estimate 
the  monetary  value  of  damages.  NOAA 
also  believes  that  the  standards  for 
assessment  procedures  set  forth  in 
§  990.27(a)  of  the  rule  will  ensure  a 
sufficient  level  of  rigor  for  all 
assessments. 

Range  of  Alternatives 

Comment:  Some  commenters 
requested  guidance  on  what  might  be  an 
appropriate  range  of  restoration 
alternatives.  Other  commenters  noted, 
however,  that  the  rule  should  not 
require  the  development  and 
consideration  of  a  predetermined 
number  of  potentially  unreasonable 
alternatives. 

Response:  NOAA  does  not  agree  with 
the  commenters  who  recommended  a 
limit  on  the  range  of  alternatives 
trustees  should  consider.  Trustees 
should  consider  a  range  of  alternatives 
that  is  reasonable  for  the  incident  of 
concern,  and  the  specific  natviral 
resources  injured.  The  rule  requires  that 
only  actions  that  are  feasible  and  legal 
be  considered.  The  range  of  feasible 
actions  may  vary  greatly,  depending  on 
the  types  of  injuries  suffered,  or  the 
nature  of  the  environment  or  habitat, 
among  other  things.  Guidance  on  the 
types  of  actions  and  how  they  might  be 
considered  is  provided  in  the 
Restoration  Guidance  Document, 
referenced  in  the  Bibliography  at  the 
end  of  this  preamble. 

Natural  Recovery  Alternative 

Comment:  Some  commenters 
suggested  that,  when  injuries  are  not 
extensive  or  are  short-term,  no 
restoration  actions  are  needed, 
therefore,  the  rule  should  more  strongly 
require  consideration  of  natwal 
recovery.  Many  commenters  supported 
the  requirement  that  trustees  always 
consider  natural  recovery  as  an  option. 
Several  commenters  stated  that  the  rule 
should  adopt  a  preference  for  natural 
recovery. 

Other  commenters  stated  that  the 
language  regarding  the  “no  action” 
alternative  is  con^sing.  Another 
commenter  suggested  that  the  confusion 
over  the  terms  might  be  a  result  of  the 
different  objectives  of  OPA  and  NEPA. 

Several  commenters  stated  that  the 
rule  should  set  out  reasonable 
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expectations  for  analysis  of  natural 
recovery,  especially  where  injuries  are 
evident  from  the  Preassessment  Phase 
investigations  and  feasible  restoration 
alternatives  exist.  These  commenters 
suggested  either  deleting  the 
requirement  to  evaluate  a  no  action 
alternative  or  making  it  optional. 

Response:  The  rule  requires  that 
natural  recovery  be  evaluated  as  a 
primary  restoration  action  in  every  case. 
“No  action”  refers  to  alternatives  in 
which  trustees  take  no  primary 
restoration  action  and  no  compensatory 
restoration  actions.  Natural  recovery, 
which  must  be  considered  for  each 
incident,  is  only  considered  under  the 
primary  restoration  component  of  the 
alternative  and  only  refers  to  direct 
restoration  involving  no  human 
intervention.  Trustees  have  the 
discretion  to  choose  any  combination  of 
primary  and/or  compensatory 
restoration  actions,  given  the 
circumstances  of  the  incident. 

Primary  Restoration 

Comment:  Many  commenters 
requested  that  the  rule  clarify  the 
distinction  or  relationship  between 
primary  and  compensatory  restoration. 
Another  comiiienter,  however, 
suggested  that  this  was  a  distinction 
without  any  significance.  Some 
commenters  interpreted  the  regulations 
to  allow  only  on-site,  in-kind  actions  in 
primary  restoration.  Some  commenters 
noted  diat,  if  the  rule  is  interpreted  to 
limit  primary  restoration  to  actions 
focused  on  the  injured  natural  resources 
themselves,  and  to  relegate  replacement 
or  acquisition  actions  solely  to 
compensatory  restoration,  it  is 
inconsistent  with  OPA,  which 
authorizes  replacement  and  acquisition 
of  the  equivalent  as  measures  for 
primary  restoration.  Other  commenters 
noted  that  primary  restoration  could 
include  any  action,  whether  on-site,  off¬ 
site,  in-kind,  out-of-kind,  that  returns 
natural  resource  and/or  service  levels 
back  to  baseline  condition. 

Response:  NOAA  has  sought  to  clarify 
the  distinction  between  primary  and 
compensatory  restoration,  including 
specifying  explicitly  in  the  preamble 
discussion  of  the  definition  of  ^ 
“restoration”  that  primary  restoration 
may  include  on-site,  off-site,  in-kind, 
and/or  out-of-kind  restoration  actions 
that  return  injured  natiual  resources  and 
services  to  baseline.  Actions  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  injiu^d  natural  resources 
or  services  may  be  considered  in 
evaluating  both  primary  and 
compensatory  restoration  actions. 

Comment:  Some  commenters 
suggested  that  primary  restoration 


should  attempt  to  make  the  public 
whole  by  returning  net  services  to  the 
public  to  baseUne. 

Response:  NOAA  believes  that  in 
most  cases,  primary  restoration  alone 
will  not  be  sufficient  to  make  the 
environment  and  pubUc  whole.  When 
incidents  result  in  interim  lost  services, 
an  additional  compensatory  restoration 
component  will  be  necessary  to  fully 
compensate  for  injuries  to  trust  natural 
resources. 

Comment:  One  commenter  stated  that 
the  rule  should  require  a  hierarchy  of 
alternatives,  such  as  on-site,  in-kind; 
off-site,  in-kind;  and  off-site,  with 
substitute  natural  resomces  or  services 
with  equivalent  economic  value. 

Response:  NOAA  does  not  support 
the  development  of  such  a  hierarchy, 
since  it  may  prevent  the  trustees  from 
selecting  and  implementing  the 
alternative  which  best  meets  the  criteria 
for  evaluation  of  alternatives  presented 
in  §  ggo.54(a). 

Acquisition  of  the  Equivalent 

Comment:  One  commenter  contended 
that  acquisition  of  the  equivalent  is 
inconsistent  with  the  stated  aim  of 
compensatory  awards  and  should  not  be 
considered.  The  commenter  questioned 
how  acquiring  the  equivalent  restores 
the  injured  natural  resoiurces,  since  the  , 
effects  of  most  incidents  are  transient. 
Some  commenters  on  the  igg4  proposal 
objected  to  the  ranking  of  restoration 
alternatives  whereby  acquisition  of  the 
equivalent  is  the  option  of  last  resort, 
especially  where  natural  resources  are 
subject  to  development  or  other 
pressiures  (e.g.,  in  xuban  areas).  The 
commenter  stated  that  trustees  should 
be  free  to  acquire  the  equivalent  even  if 
other  restoration  alternatives  are 
possible.  Some  commenters  stated  that 
the  goal  of  restoration  is  to  make  the 
public  whole  through  whatever 
alternatives  are  available  imder  OPA, 
which  may  or  may  not  include  returning 
natural  resources  to  baseline. 

Response:  NOAA  contends  that,  in 
some  instances,  acquisition  of 
equivalent  natural  resources  or  services 
may  be  necessary  to  adequately 
compensate  the  environment  and 
public.  The  present  rule'  does  not 
prevent  acquisition  of  the  equivalent 
even  in  the  presence  of  other  feasible 
alternatives. 

Restoration  of  Services 

Comment:  Several  commenters  argued 
that  restoration  alternatives  must  be 
formulated  and  evaluated  by  reference 
to  the  services  provided  by  the  injured 
natural  resource,  not  the  natural 
resource  itself.  Therefore,  the 
commenter  suggested  that  NOAA 


should  make  every  effort  to  clarify  that 
the  restoration  of  services  of  natural 
resomces  refers  only  to  those  services  or 
functions  provided  to  society. 
Commenters  added  that  the  service- 
focus  is  needed  to  select  the  most  cost- 
effective,  rational,  and  efficient 
restoration  alternatives.  The 
commenters  eirgued  that  allowing 
trustees  to  choose  full  physical 
restoration  where  a  less  expensive 
alternative  can  fully  replace  the  services 
provided  by  the  natural  resource  is 
contrary  to  the  goal  of  cost-effectiveness 
since  the  additional  expenditure 
required  for  full  physical  restoration 
provides  no  additional  benefit  to  the 
puhhc.  Other  commenters  suggested 
that  a  natural  resource-based  approach 
could  result  in  overcompensating  the 
public. 

Response:  The  rule  focuses  all 
assessment  decisions  on  restoration,  and 
making  the  environment  and  public 
whole.  Primcuy  restoration  focuses  on 
the  injured  natural  resomces 
themselves,  as  authorized  by  OPA’s 
language  basing  liability  and  damages 
on  injiuies  to  natural  resources 
themselves,  while  compensatory 
restoration  focuses  on  the  services  that 
are  lost  as  a  result  of  the  incident,  and 
which  eue  not  compensated  for  by 
implementing  the  primeuy  restoration 
action.  Both  elements  must  be 
considered  in  designing  restoration 
alternatives.  Because  OPA  defines 
damages  to  include  both  the  cost  of 
restoration  and  diminution  in  value,  a 
focus  solely  on  natural  resources  or 
solely  on  services  risks 
imdercompensating  the  environment 
and  the  public. 

Other  considerations 

Comment:  Several  commenters 
suggested  that  a  focus  on  “certain  key 
species  or  habitats”  may  lead  to 
controversy,  since  terms  are  not  defined. 
The  commenters  noted  that  there  is 
sufficient  guidance  in  the  quantification 
section  on  this  issue  and  that  these 
terms  are  not  needed.  However,  the 
commenters  suggested  that,  if  the  terms 
are  retained,  the  phrase  “key  services” 
should  be  added. 

One  commenter  suggested  that  there 
is  the  need  to  develop  procedxires  that 
allow  for  non-predictable  attributes  of 
the  ecosystem.  The  commenter  noted 
that,  for  other  programs  requiring 
restoration,  a  poor  job  has  been  done  in 
the  past  of  documenting  restoration 
outcomes  needed  to  provide  data  for 
development  of  new  models. 

One  commenter  stated  that  the 
procedures  for  restoration  imder  OPA 
are  unlikely  to  replace  injured  natural 
resources  because  of  inadequate 
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knowledge  on  critical  habitat  functions, 
long-term  success  and  the  lack  of 
procedures  to  assess  impacts  due  to 
multiple  stressors. 

Response:  The  final  rule  retains  the 
guidance  that  primary  restoration 
actions  that  return  key  natural  resoiuces 
or  services  to  baseline  may  be  an 
appropriate  restoration  alternative  if,  for 
instance,  such  an  action  would  facilitate 
return  or  recovery  of  other  natural 
resoiuces.  The  concept  of  key  services 
has  been  added  to  the  rule.  NOAA 
believes  that  the  rule’s  requirements  to 
determine  standards  to  gauge  the 
success  of  restoration  actions,  and 
performance  criteria  to  measiue  the 
progress  of  actions  in  achieving  goals 
and  success,  will  provide  the  types  of 
information  through  monitoring  that  the 
commenters  suggest  are  needed. 

Compensatory  Restoration 
Mandatory  Inclusion 

Comment:  Some  commenters  argued 
that  the  inclusion  of  compensatory 
restoration  should  be  required  in  all 
planning  efiorts,  and  not  be 
discretionary.  Some  of  these 
commenters  stated  that  if  trustees  do  not 
include  compensatory  restoration 
actions,  they  should  include  a  written 
justification  for  compelling  reasons  of 
why  such  actions  were  not  included. 

Response:  The  rule  and  preamble 
have  been  revised  to  reflect  that  trustees 
must  consider  compensatory  restoration 
action  and  also  must  document  this 
decision  in  the  restoration  plan. 

General 

Comment:  Many  commenters  noted 
that  there  are  too  many  imdefined 
terms,  e.g.,  "scarcity,”  “comparable,” 
“equivalent,”  used  in  the  compensatory 
restoration  provisions. 

Response:  NOAA  has  amended  the 
rule  to  require  that  the  relative  value  of 
injured  and  replacement  natural 
resources  and  services  be  evaluated, 
rather  than  scarcity  and  demand. 

Comment:  Several  commenters 
suggested  that  the  compensatory 
restoration  approach  seems  to  have  been 
structured  as  an  attempt  to  circumvent 
the  difficulties  in  accurately  measuring 
interim  lost  values.  However,  the 
commenters  stated  that  the  concepts  of 
compensatory  restoration  and  scaling  do 
not  address  the  defects  of  the  1994 
proposal  and  that  these  concepts  are 
based  upon  economically  and  legally 
imsound  assumptions  and,  therefore, 
fail  to  comply  with  the  statutory 
measure  of  damages. 

Response:  NOAA  has  put  forth  the 
revised  rule  with  the  intent  of 
expediting  restoration  of  injured  natural 


resources  and  services.  NOAA  believes 
that  the  compensatory  restoration 
approach  in  this  rule  is  technically  and 
legally  sound,  and  consistent  with  the 
language  and  intent  of  the  statute,  and 
more  appropriate  to  adequately  assess 
and  compensate  for  interim  losses  than 
previous  approaches. 

Concept  of  Compensatory  Restoration 

Comment:  Several  commenters  argued 
that  the  concept  of  compensatory 
restoration  creates  the  potential  for 
exaggerated  or  excessive  damage  awards 
and  will  enable  excess  money  to  be 
spent  on  natural  resoiuce  projects 
without  limitations.  Some  of  these 
commenters  argued  that  this  approach 
has  insufficient  constraints  on  the 
application  of  procedvues,  which  may 
result  in  double  coimting,  assessments 
beyond  the  scope  of  OPA,  or  damages 
that  are  grossly  disproportionate  to  the 
value  of  the  natural  resources. 

Response:  NOAA  believes  that  the 
standards  provided  in  the  rule  for 
acceptable  procedvires,  the  prohibition 
on  double  recovery,  and  the 
opportimities  for  public  review  and 
input  provide  constraints  sufficient  to 
avoid  the  problems  suggested  by  the 
commenters. 

Services  Eligible  for  Compensatory 
Restoration 

Comment:  Some  commenters 
suggested  that  the  inle  is  unclear  as  to 
what  types  of  services  would  be  eligible 
for  compensatory  restoration.  The 
commenters  stated  that  the  rule  should 
have  an  additional  section  that  would 
list  protocols  that  would  enable  trustees 
and  responsible  parties  to  easily 
ascertain  what  service  functions  were 
impaired  by  the  incident,  if  any,  and 
then  make  rational  decisions  about  what 
types  of  projects  would  serve  as 
adequate  restoration. 

Response:  NOAA  has  developed  draft 
guidance  dociunents,  listed  in  the 
Bibhography  at  the  end  of  the  preamble, 
that  directly  address  these  commenters’ 
concerns.  These  guidance  documents 
will  be  finalized  after  the  rule  is  final. 

All  quantifiable  lost  services  for  which 
feasible  restoration  actions  can  be 
identified  are  compensable  vmder  the 
rule. 

Components  Included  Under 
Compensatory  Restoration 

Comment:  Some  commenters  noted 
that  the  rule  should  clarify  that 
compensatory  restoration  is  defined  as 
actions  to  m^e  the  environment  and 
public  whole  for  interim  losses.  Another 
commenter  noted  that  compensatory 
restoration  could  also  address  any 
additional  injury  associated  with  the 


incident.  On  the  other  hand,  another 
commenter  stated  that  interim  lost 
values  should  not  be  collected  by 
trustees  because  that  would  be  double 
recovery,  and  that  collection  of  these 
damages  should  be  allowed  only  if  there 
is  a  mechanism  for  distributing  those 
recoveries  to  the  group  injured  by  the 
incident. 

Some  commenters  noted  that  the  rule 
should  clarify  that  compensatory 
restoration  is  defined  as  actions  to  make 
the  environment  and  public  whole  for 
interim  losses.  Another  commenter 
noted  that  compensatory  restoration 
could  also  address  any  additional  injury 
associated  with  the  incident. 

Response:  In  order  to  make  the  public 
whole  for  the  resource  injuries,  it  is  not 
sufficient  to  ensure  that  the  resources 
are  returned  to  baseline  condition,  the 
public  also  must  be  compensated  for  the 
losses  from  the  time  of  the  injury  until 
full  recovery  of  the  resources.  For 
example,  when  beaches,  parks,  or 
fisheries  are  closed  and  natural  resource 
stocks  are  injured,  people  either  will 
lose  or  will  have  impaired  opportimities 
for  fishing,  hunting,  hiking, 
birdwatching,  and  other  activities.  OPA 
provides  that  the  measure  of  damages 
includes  recovery  of  the  costs  of 
restoring  natural  resources  and  services 
to  baseline,  plus  compensation  for 
interim  losses  (and  for  assessment 
costs).  These  recoveries  are  not  to  be 
distributed  to  affected  groups  or 
individuals,  rather  OPA  requires  that 
they  be  used  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
injured  natural  resources.  The 
recoveries  are  to  be  collected  and  spent 
on  natural  resource  restoration  actions 
by  the  public  agencies  managing  the 
natural  resources  in  trust  for  the  public. 

Private  parties  also  may  have  standing 
to  claim  for  private  losses  resulting  from 
a  particular  incident.  Double  recovery  is 
not  allowed  under  statute.  Public  and 
private  claims  are  for  logically  different 
categories  of  losses.  Specific  provisions 
are  articulated  in  the  rule  in  order  to 
avoid  double  recoveries. 

Comment:  Some  commenters  stated 
that  the  rule  should  not  allow  for 
recovery  of  any  private  losses  because  of 
the  potential  for  double  recovery.  These 
commeitters  noted  that  such  recoveries 
would  include  economic  rent,  private 
recreational  losses  (consumer  surplus), 
lost  commercial  revenue,  and 
government  revenues.  One  commenter 
stated  that  changes  in  economic  rent  as 
a  result  of  an  incident  are  too 
complicated  to  estimate  reliably  because 
of  changes  in  factor  costs  and  other 
prices.  Another  commenter  argued  that 
trustees  should  not  be  able  to  collect  for 
economic  rent  even  when  private 
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parties  do  not  make  such  claims  because 
this  recovery  by  trustees  is  not  included 
within  the  language  of  OPA. 

Some  commenters  noted  that  the  final 
rule  should  include  the  “multiplier 
impact’’  fi-om  interim  losses  to  estimate 
the  true  loss.  These  same  commenters 
also  stated  that  the  final  rule  should 
consider  nationwide,  statewide,  and 
regional  assessments  to  account  for 
areas  affected  outside  the  direct  impact 
area. 

Another  commenter  suggested  that 
the  final  rule  should  clarify  the  factors 
that  may  weigh  into  a  natural  resource 
dcimage  assessment  involving 
subsistence  resources,  particularly 
nutritionally  and  culturally  critical,  as 
well  as  highly  regulated  natural 
resources. 

Response:  The  preamble  discussion  of 
§  990.22  has  been  revised  to  provide 
trustees  with  detailed  guidance  in 
distinguishing  between  public  and 
private  economic  losses  in  order  to 
avoid  double  recovery.  Under  the 
valuation  scaling  approach,  trustees  are 
entitled  to  scale  restoration  actions 
based  on  the  total  diminution  in  value 
of  lost  or  diminished  services  firom 
injured  public  trust  natural  resources 
not  recovered  by  a  private  party.  One 
component  of  this  total  diminution  in 
value  is  the  resulting  reduction  in 
economic  rent,  which  represents  the 
income  that  accrues  to  a  producer  as  a 
result  of  access  to  an  unpriced  natiual 
resource.  The  procedures  identified  for 
calculating  economic  rent  are  well 
accepted  economic  procedures.  The 
rule,  in  §  990.27,  provides  standards  for 
a  case-by-case  determination  of  reliable 
application  of  any  procedures  employed 
by  trustees. 

In  general,  private  peirties  can  make 
claims  for  damages  imder  common  law 
only  when  a  private  proprietary  interest 
has  been  injured  (with  an  exception 
under  admiralty  that  commercial 
fishermen  do  not  require  an  injury  to  a 
proprietary  interest).  These  claims  are 
generally  limited  to  “economic”  (i.e., 
financial)  losses.  This  restriction 
excludes  claims  for  lost  consumer 
surplus  attributable  to  impaired 
recreation.  See  Alaska  Sport  Fishing 
Ass’n  V.  Exxon  Corp.,  34  F.3d  769  (9th 
Cir.  1994)  (affirming  dismissal  of  private 
claims  on  behalf  of  approximately 
130,000  recreational  anglers  seeking 
compensation  for  the  Exxon  Valdez 
spill.) 

Ambiguities  could  arise  where 
impaired  recreational  uses  of  public 
natural  resources  are  linked  with  uses  of 
private  property  that  is  injured  due  to 
an  incident.  In  this  case,  the  trustees 
would  seek  full  recovery  occm  except 
for  those  losses  being  sought  by  private 


parties  so  that  double  recovery  did  not 
occvu. 

The  loss  of  government  fees 
attributable  to  a  reduction  in 
government  services  as  a  result  of 
injmies  firom  an  incident  are 
appropriately  elements  of  public  claims. 
On  the  other  hand,  the  changes  in 
expenditures  captured  by  the  multiplier 
effect  do  not  represent  public  losses.  For 
example,  when  an  incident  occms,  • 
tourists  may  shift  the  location  of  their 
vacations  to  other  substitute  sites.  The 
loss  in  hotel  and  restaiurant  business  at 
the  site  of  the  incident  will  have  a 
ripple  effect  on  suppliers  of  goods  and 
services  for  those  businesses.  The 
“multiplier  effect’’  captmres  the  second- 
and  later-round  losses  in  expenditures 
from  an  incident.  However,  the  shift  in 
tourist  expenditures  to  hotels  and 
restaurants  at  substitute  sites  (and  to 
substitute  activities)  will  bring 
comparable  gains,  with  a  comparable 
positive  multiplier  effect.  The  net 
impact  will  be  zero  in  markets  in  which 
there  is  no  change  in  price  or  direct 
impairment  of  productive  capacity  as  a 
result  of  the  incident.  Consequently, 
public  claims  do  not  take  into  account 
shifts  in  expenditures  as  a  result  of  the 
incident.  Private  parties  may  be  able  to 
file  claims  for  such  losses. 

In  addressing  claims  for  subsistence 
losses  the  trustees  must  take  into 
account  all  of  the  services  provided  by 
the  injured  resoiurces,  including 
nutrition  and  cultural/spiritual  values. 

Because  evaluation  of  compensatory 
restoration  actions  requires  scafing  of 
the  natiual  resources  or  services  lost 
and  linking  them  to  appropriate 
compensatory  restoration  actions,  there 
will  be  no  double  recovery  for  services 
restored  imder  primary  restoration 
actions.  This  approach  should  also  ease 
concerns  over  speculative  injuries  being 
included  in  an  assessment,  as  only 
measurable  service  losses,  and  only 
public  losses,  will  be  included. 

Restorable  Natural  Resources  , 

Comment:  Some  commenters  noted 
that  the  rule  should  not  fimit  restoration 
to  “restorable”  natural  resources  or 
services  since,  from  an  ecosystem  point 
of  view,  almost  any  injury  can  be 
redressed  at  least  in  part  even  if  the 
particular  services  or  site  cannot  be. 

Response:  NOAA  agrees  and  believes 
the  rule  is  sufficiently  flexible  to 
provide  compensation  for  those  natural 
resources  or  services  that  are  not 
directly  restorable. 

Types  of  Compensatory  Actions 

Comment:  One  commenter  stated  that 
the  rule  should  require  that  lost  services 
and  the  replacement  services  be  truly 


equivalent  in  type  and  quahty.  Other 
commenters,  however,  suggested  that 
trustees  may  also  consider,  when 
establishing  the  range  of  compensatory 
restoration  actions,  actions  that  provide 
comparable  injured  natural  resources 
cmd/or  services.  These  commenters 
noted  that  the  rule  is  unclear  whether 
trustees  may  examine  restoration 
options  that  provide  comparable 
services  in  those  cases  where  there  are 
sufilcient  options  that  restore  same-type 
services.  The  commenters  suggested  that 
this  limitation  should  be  removed  and 
trustees  permitted  to  identify  and 
choose  any  restoration  options  since  a 
limitation  to  “same  or  comparable” 
services  is  too  narrow  given  the 
complexity  of  natural  ecosystems  and 
their  use  (and  nonuse)  by  humans.  One 
commenter  stated  that  the  division 
between  ecological  and  human  services 
is  blurry  and  that  in  planning 
restoration  of  lost  services,  it  is  often 
possible  to  restore  both  ecological  and 
human  services  through  the  same 
action.  Other  commenters  pointed  out 
that  the  rule  does  not  require  that  the 
selected  compensatory  restoration 
actions  will  have  any  connection 
whatever  with  the  injured  natural 
resources. 

Response:  The  rule  states  that  trustees 
must  consider  compensatory  restoration 
actions  that  provide  services  of  the  same 
type  and  quality  and  comparable  value 
as  those  injured.  However,  if  a 
reasonable  range  of  actions  meeting 
these  criteria  is  not  available,  trustees 
are  afforded  the  flexibility  to  consider 
actions  that  provide  natural  resources 
and  services  of  comparable  type  and 
quality.  The  rule  also  develops  a  clear 
linkage  between  the  injured  natural 
resources  and  services  and  the  selected 
compensatory  action(s)  by  requiring  that 
trustees  develop  restoration  alternatives 
that  provide  services  of  the  same  or 
comparable  type  and  quality. 

Scaling 

Scaling  Primary  Restoration  Actions 

Several  commenters  su^ested  that 
scaling  of  primary,  as  well  as 
compensatory,  restoration  will  be 
necessary. 

Response:  The  rule  has  been  revised 
to  provide  that  scaUng  of  actions 
generally  appUes  to  primary  restoration 
actions  that  involve  either  replacement 
or  acquisition  of  equivalent  natured 
resources  and/or  services. 

Scaling  Compensatory  Restoration 
Actions 

Inclusion  of  Passive  Use  Values 

Comment:  Some  commenters  stated 
that  the  heavy  reliance  on  services  for 
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scaling  may  result  in  passive  use 
services  and  services  flowing  from  the 
unique  character  of  a  natiual  resource 
being  excluded  from  recoveries,  and 
that,  even  if  they  are  included,  the 
direct  restoration  approach  is  unlikely 
to  be  successful.  Some  commenters 
stated  that  passive  uses  should 
specifically  be  used  in  scaling  the 
restoration  actions. 

Some  commenters  noted  that  the  loss 
of  passive  values  should  be 
compensated  because  such  values 
represent  part  of  the  total  value, 
therefore  damages,  under  OPA.  Other 
commenters  noted  that  the  rule  should 
encourage  rather  than  discourage  the 
recovery  of  passive  values  in  order  to 
increiise  the  incentives  for  actions  to 
avoid  and  reduce  such  damages. 

Several  other  commenters  specifically 
argued  that  passive  use  values  should 
not  be  included  in  scaling  restoration 
actions,  primarily  because  such  values 
caimot  be  measured  reliably.  Other 
commenters  stated  that  including  such 
values  would  unreasonably  extend  the 
scope  of  potential  liability  for 
responsible  parties:  would  generate 
overstated  damage  claims,  and  would  be 
punitive.  Some  of  these  conunenters 
argued  that  such  values  are 
inappropriate  for  compensation  because 
they  are  already  incorporated  into  the 
legal  requirements  and  compliance 
programs  of  OPA  and,  therefore, 
recovery  of  such  values  in  natural 
resource  damage  cases  would  result  in 
double  recovery.  Some  commenters 
stated  that  Congress  did  not  expressly 
provide  for  the  recovery  of  passive 
values  in  OPA  and  that  such  values  are 
overly  inclusive  and  unrealistic.  One 
commenter  suggested  that  passive  value 
loss  is  not  meaningful  within  the 
statute. 

Some  commenters  stated  that, 
generally,  incidents  involve  short-term, 
transitory  injmies,  therefore  recovery  for 
lost  passive  v€dues  is  especially 
inappropriate  because  such  recoveries 
would  be  pimitive. 

Some  commenters  noted  that  future 
efiects  from  injuries  are  highly 
speculative  and,  in  the  case  of  small 
injuries,  insignificant;  therefore,  any 
passive  value  determinations  should  be 
reduced  to  real,  near-term  losses  if  they 
are  to  be  included  in  a  damage  claim. 
Other  commenters  pointed  out  that 
compensable  values  should  have  a 
maximum  recovery  period  for  the 
futiire.  One  commenter  suggested  that 
some  passive  values  involve  behavioral 
traces,  contrary  to  the  proposed  rule 
definition,  and  that  the  rule  should 
encourage  the  measurement  of 
observable  damages,  even  for  those  who 
do  not  directly  use  the  natmal  resource. 


Other  commenters  suggested  that  such 
values  are  not  only  speculative,  but  are 
not  economic  in  nature. 

Response:  NOAA  believes  that  the 
flexibility  provided  by  the  range  of 
available  scaling  approaches  will 
prevent  the  public  finm  being  deprived 
of  full  compensation.  By  allowing 
trustees  to  consider  restoration  actions 
providing  natiural  resources  and  services 
of  comparable  type,  quality  and  value, 
the  rule  provides  a  means  for 
compensating  the  public  for  injmies  to 
unique  natui^  resources,  even  in  cases 
where  direct  restoration  of  these  injmed 
natural  resources  is  either  not  feasible  or 
fails  to  bring  the  injured  natural 
resources  and/or  services  fully  back  to 
baseline. 

NOAA  notes  that  there  is  a  general 
consensus  in  the  economic  community 
that  passive  use  values  exist.  Under 
OPA,  and  in  accordance  with  the  Ohio 
decision,  passive  use  values  may  be 
used  in  c^culating  the  level  of 
compensation  necessary  to  fully 
compensate  the  public.  The  procediues 
used  to  quantify  passive  use  losses  are 
subject  to  the  same  standards  for 
acceptable  procedures  in  §  990.27  as  all 
other  procedures  used  to  scale 
compensatory  restoration  actions. 

NOAA  recognizes  that  in  cases 
involving  temporary  injury,  individuals 
may  not  experience  a  significant  sense 
of  loss.  However,  there  are  cases  where 
the  death  of  individual  members  of  a 
speqies  may  cause  a  significant  loss  in 
passive  use  values  even  though  the 
species  levels  may  at  some  point  return 
to  baseline. 

Where  appropriate,  NOAA  supports 
the  inclusion  of  reliably  calculated 
passive  use  values  in  the  scaling 
process.  NOAA  notes  that  some  of  the 
commenters’  concern  about  inclusion  of 
passive  use  losses  may  have  been 
addressed  by  defining  compensation  for 
interim  losses  in  terms  of  the  cost  of 
compensatory  restoration  actions  rather 
than  as  the  value  of  interim  losses. 
Furthermore,  in  the  revised  format  for 
claims,  valuation  procedures,  including 
stated  preference  methods,  are  used  to 
make  relative  comparisons  between  the 
loss  and  the  compensatory  restoration 
action  gains,  rather  than  to  generate 
absolute  dollar  amoimts  of  lost  value  for 
a  claim.  Scaling  compensatory 
restoration  actions  may  involve  a  single 
survey  eliciting  the  direct  resovuce-to- 
resource  trade-offs  between  the  injiued 
natural  resources  and  potential 
compensatory  natural  resources.  In  this 
case  it  is  not  necessary  to  elicit  a 
monetary  value  for  natural  resomx;es. 

Alternatively,  scaling  may  involve  a 
two-sided  calculation,  in  which 
measures  of  both  loss  due  to  injury  and 


gains  from  compensatory  restoration 
actions  are  estimated  separately.  Where 
valuation  procedures  are  employed,  the 
decision  as  to  the  appropriate  scale  of  a 
restoration  action  will  require  a  relative 
comparison  of  the  loss  in  value  and  the 
potential  gains  in  value.  NOAA 
recommends  that,  where  feasible, 
trustees  should  use  the  same  or  similar 
valuation  procedvires  for  both  sides  of 
the  calculation  in  order  to  reduce  the 
possibility  of  bias  in  the  scaling 
calculations. 

Inclusion  of  Nonmeasurable  Fimctions 

Comment:  Some  commenters  stated 
that  the  rule  should  include 
nonmeasurable  functions  provided  by 
natural  resources,  allowing  for 
subjective  assessments  by  trustees  in 
determining  the  value  of  such  losses. 

One  of  these  commenters  specifically 
requested  that  the  rule  acknowledge  the 
spiritual,  cultural,  and  religious  nature 
of  services  unique  to  tribes.  Some 
commenters  argued  that  full 
consideration  must  be  given  to  all  of  the 
natural  resource  services,  whether  they 
are  of  direct  human  use  or  not. 

Response:  The  rule  does  not  limit  the 
range  of  services  to  be  included  in 
scaling  compensatory  restoration 
actions,  except  to  the  extent  that  the 
procedures  used  to  assess  service 
injuries  and  scale  compensatory 
restoration  meet  the  standards  presented 
in  §990.27. 

Need  for  Guidelines  in  Conduct  of 
Scaling 

Comment:  Many  commenters 
suggested  that  the  rule  should  contain 
guidelines  for  the  scaling  approach  and 
procedures  in  the  rule.  Several 
commenters  argued  that  economic 
valuation  proc^ures  cue  not  sufficiently 
accm-ate  or  reliable  at  this  time  to  allow 
trustees  to  make  the  comparison  of 
services  gained  to  services  lost  in  a 
reliable  way  in  many  cases.  Some 
commenters  noted  that  detailed 
guidance  is  necessary  to  expedite 
damage  claims  and  to  avoid  lengthy  and 
expensive  litigation. 

Some  commenters  stated  that 
experimental  and/or  unreliable  scahng 
procedures  should  not  be  accorded  the 
rebuttable  presumption  imder  the  rule. 
Several  commenters  argued  that  the 
absence  of  standards  would  allow  the 
rebuttable  presmnption  for  any 
valuation  procedure,  no  matter  how 
poorly  structured,  including  unnamed 
procedures  that  the  trustees  believe  are 
appropriate.  Therefore,  some  of  these 
commenters  stated  that  the  rule  should 
clearly  define  whr.t  “valid”  and 
“reliable”  mean  with  regard  to 
assessment  procedures.  The 
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commenters  also  suggested  that  trustees 
who  choose  to  use  new  or  unorthodox 
procedmes  should  be  required  to 
demonstrate  that  these  procedures 
provide  comparable  or  higher  levels  of 
validity  and  reliability  than  the 
procedures  previously  recognized  by 
NOAA. 

Several  other  commenters,  however, 
supported  the  decision  to  remove 
specific  guidance  on  procedmes  horn 
the  rule  and  place  them  in  guidance 
documents.  These  commenters  argued 
that  the  rule  should  not  establish 
premature  or  overly  prescriptive 
procedural  requirements  for  any 
economic  or  natural  science  procedme, 
since  such  procedures  are  the  subject  of 
research  and  refinement. 

Response:  NOAA  notes  that  the  rule 
has  been  revised  to  provide  a  set  of 
standards  in  §  990.27  with  which  to 
judge  all  procedures  under 
consideration,  as  well  as  factors  to 
consider  when  selecting  among  those 
procedures.  Assessments  using 
procedures  that  meet  these  standards 
may  receive  the  rebuttable  presumption, 
if  they  are  otherwise  performed  in 
accordance  with  the  rule.  In  addition, 
NOAA  is  considering  the  development 
of  a  separate  guidance  dociunent  on 
resource-to-resomrce,  service-to-service, 
and  valuation  scaling  procedures. 

Choice  of  Resource-to-Resource  and 
Service-to-Service  vs.  Valuation  Scaling 
Approaches 

Comment:  Many  commenters  opposed 
mandating  the  use  of  the  service-to- 
service  scaling  approach  for  restoration 
options  providing  the  “same  type  and 
quality”  of  services  subject  to 
“comparable  scarcity  and  demand 
conditions.”  These  commenters  state 
that  this  requirement  restricts  the 
flexibility  of  trustees  in  an  assessment. 
The  commenters  stated  that  the 
restriction  is  imworkable,  given  the  lack 
of  direction  as  to  what  constitutes 
“same  type  and  quality”  and 
“comparable  scarcity  and  demand 
conditions.”  The  commenters  stated 
that  trustees  should  be  allowed 
maximiun  flexibility  in  selection  of  the 
most  efficient  assessment  procedure. 
Some  commenters  pointed  out  that  the 
requirement  of  service-to-service  for  any 
portion  of  restoration  where  in-kind 
natural  resources  or  services  are  feasible 
will  in  some  cases  present  difficulty  in 
application  of  valuation  procedures  for 
remaining  portions  of  a  claim  due  to 
problems  of  double  counting  or 
indivisible  losses  and  gains.  The 
commenters  argued  that  the  selection  of 
procedures  should  be  based  on  factors 
such  as  reasonable  cost,  vahdity, 
rehability  and  incident  specific 


considerations,  which  will  not  always 
favor  the  use  of  service-to-service 
scaling  over  valuation.  The  commenters 
pointed  out  that  OPA  defines  the 
measure  of  damages  to  include 
“diminution  in  value”  to  the  public; 
therefore,  NOAA’s  authority  to  preclude 
trustees  from  assessing  diminution  in 
value  in  monetary  terms  is  questionable. 
Some  of  these  commenters  argued  that 
the  service-to-service  approach  is  not 
yet  well  developed,  especially  in  the 
areas  of  human  uses.  However,  the 
commenters  pointed  out  that  economic 
procediu«s  have  been  well  developed 
and  fi'equently  relied  upon  and  should 
be  accorded  equal  wei^t  in  the  rule. 

Some  commenters  noted  that  the  rule 
does  not  clearly  specify  when  trustees 
should  use  the  service-to-service  instead 
of  the  valuation  scaling  approach. 

Response:  NOAA  agrees  with  the 
comments  recommending  elimination  of 
the  requirement  to  use  a  resource-to- 
resoimce  or  service-to-service  scaling 
procedure  when  determining  the  scale 
of  a  compensatory  restoration  action 
that  provides  natural  resources  and/or 
services  that  are  of  the  same  type  and 
quality  and  are  subject  to  comparable 
natural  resource  scarcity  and  demand 
conditions  as  those  lost.  Consequently, 
NOAA  has  modified  the  rule  to 
maximize  the  trustees’  flexibility  in 
choosing  the  most  appropriate  scaling 
approach.  The  trustees  must  now 
consider,  but  are  not  required  to 
implement,  a  resource-to-resource  or 
service-to-service  approach  for  actions 
that  provide  natural  resources  and/or 
services  of  the  same  type  and  quality, 
and  of  comparable  value  to  those  lost. 
NOAA  also  has  replaced  the  phrase 
“comparable  scarcity  and  demand”  with 
“comparable  value.”  The  rule  requires 
that  the  relative  value  of  injured  and 
replacement  natural  resources  and  ‘ 
services  be  evaluated. 

Use  of  Public  Natural  Resoiuces  for 
Restoration  Actions 

Comment:  Some  commenters  argued 
that  the  compensatory  restoration 
approach  would  transfer  to  the  polluter 
for  free  the  consumer  siuplus  provided 
by  public  natiual  resources.  The 
commenters  stated  that  many  public 
goods  and  natural  resources  provide  a 
public  benefit  in  excess  of  the  cost  of 
maintaining  them.  The  commenters 
pointed  out  that  a  restoration-based 
approach  is  preferable  to  industry 
because  it  focuses  on  the  cost  of 
restoring  an  injury,  rather  than  the  value 
of  the  injmy;  that  the  difference 
between  these  two  figures  is  the  surplus 
value  inherent  in  the  natural  resoxirce. 
Therefore,  the  commenters  argued  that 
the  responsible  party  pays  the  “cost,” 


the  “surplus”  is  contributed  and  the 
appropriate  “value”  is  achieved.  The 
commenters  stated  that  the  rule  must  be 
amended  to  require  restoration  actions 
of  a  magnitude  that  create  a  net  benefit 
(i.e.,  subtracting  the  pre-existing  value) 
equal  to  the  injury. 

Response:  Tne  rule  does  require  that 
restoration  actions  create  comparable 
benefits  to  those  that  were  lost  due  to 
the  injury.  NOAA  agrees  that  trustees 
should  only  count  the  incremental 
benefits  created  by  a  restoration  action. 
For  example,  if  an  action  is 
rehabilitating  a  wetland  currently 
functioning  at  50%  effectiveness,  only 
the  incremental  improvements  beyond 
50%  should  be  taken  into  account. 
Trustees  also  should  carefully  consider 
the  opportimity  costs  associated  with 
the  use  of  public  natiural  resources  for 
compensatory  restoration  actions.  For 
example,  if  the  restoration  action  is  to 
transform  land  currently  in  upland  use 
into  marsh,  the  opportunity  cost  of 
forgoing  the  previous  upland  uses  needs 
to  be  taken  into  account. 

Consideration  of  Economic  Benefits 

Comment:  One  commenter  suggested 
that  scaling  should  also  consider  the 
economic  benefits  resulting  fi'om  the 
incident. 

Response:  The  economic  benefits 
resulting  from  incidents  will  accrue 
primarily  to  individuals  and,  in  most 
cases,  will  represent  transfer  payments 
rather  than  net  social  benefits.  For 
example,  whereas  hotels  in  the  area  of 
an  incident  may  lose  tourist  business, 
hotels  in  a  substitute  location  may  incur 
gains  comparable  to  the  on-site  hotel 
losses.  Just  as  losses  to  private  parties 
are  not  included  in  the  trustees’  claim, 
neither  should  private  gains  be 
included. 

Use  of  Same  Procedure  to  Measure 
Injured  and  Replacement  Natural 
Resources/ Services 

Comment:  Several  commenters  argued 
that  the  same  procedure  should  be  used 
to  measure  the  value  of  losses  and  value 
of  benefits  of  restoration.  One 
commenter  pointed  out  that  the  use  of 
different  assessment  procedures  for  the 
same  injvuy  or  loss  would  make  it 
impossible  to  adjust  accvuntely  for  bias 
and  that  the  rule  should  require  that 
trustees  use  procedures  that  are  not 
subject  to  upward  bias. 

Response:  NOAA  agrees  that,  where 
feasible,  use  of  the  same  procedure  to 
measure  the  value  of  injuries  and 
benefits  is  recommended  to  reduce  the 
opportunity  for  introducing  bias  in  the 
scaling  of  compensatory  restoration. 
However,  NOAA  believes  that  requiring 
trustees  to  use  the  same  procedures  to 


488 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


measure  the  value  of  injuries  and 
benefits  is  overly  restrictive,  since  such 
a  requirement  may  preclude  trustees’ 
ability  to  apply  revealed  preference 
procedures  (i.e.,  procedures  based  on 
data  on  use  of  natural  resources)  in  a 
range  of  circiunstances.  Revealed 
preference  methods  can  only  be  used  to 
value  natural  resources  emd 
opportimities  to  use  natriral  resources 
with  characteristics  that  fall  within  the 
range  of  currently  existing  natural 
resources  and  use  opportunities. 
Consequently,  though  it  may  be  feasible 
to  value  lost  recreational  use  of  a 
particular  natural  resource  with  a 
revealed  preference  method,  such  as  the 
travel  cost  model,  it  will  not  be  feasible 
to  evaluate  the  benefits  of  a  proposed 
compensatory  restoration  action  if  its 
attributes  are  outside  of  the  range  of 
what  is  currently  available.  For 
example,  if  there  are  no  dune  walkways 
at  regional  beaches  it  will  not  be  feasible 
to  value^a  restoration  action 
constructing  a  dune  walkway  with 
revealed  preference  methods.  NOAA 
believes  that  the  issue  of  bias  is 
addressed  by  the  requirement  in 
§  990.27(a)  requiring  assessment 
procedvures  to  be  reliable  and  valid  for 
the  particular  context. 

Discretion  to  Use  Valuation  Procedures 

Comment:  Several  commenters  argued 
that  the  rule  gives  virtually  imbounded 
discretion  to  the  trustees  with  regard  to 
valuation  procedures.  The  commenters 
were  concerned  that  valuation  "sneaks 
in  the  back  door”  through  the 
restoration  planning  process  by 
allowing  the  option  to  value  lost 
services  while  not  valuing  the  services 
gained. 

Response:  NOAA  believes  that  the 
conditions  imder  which  the  trustees 
may  employ  the  valuation  scaling 
approach  are  sufficiently  specified  in 
§  990.53(d).  Under  the  valuation  scaling 
approach,  trustees  explicitly  or 
implicitly  measure  the  value  of  both  the 
natural  resources/services  lost  and 
natural  resources/services  provided  by 
the  selected  restoration  action(s).  The 
one  exception  is  when  the  valuation  of 
the  replacement  natural  resources/ 
services  cannot  be  performed  within  a 
reasonable  time  frame  or  at  reasonable 
cost,  but  the  valuation  of  natural 
resources/services  lost  is  practicable. 

Comment:  Some  commenters 
requested  clarification  as  to  what 
conditions  invoke  the  “unreasonable 
cost”  exception  in  which  trustees  may 
use  the  interim  loss  in  value  to  scale  the 
restoration  claim,  rather  than  scaling  the 
action  by  demonstrating  that  an  action 
of  the  chosen  size  will  provide  benefits 


equal  to  the  interim  losses  from  the 
injury. 

Response:  Assessment  costs  are 
deemed  to  be  unreasonable  if  trustees 
fail  to  follow  the  guidance  provided  in 
the  rule.  For  example,  the  additional 
costs  of  a  procedure  must  be  related  to 
the  information  expected  to  be  gained 
with  that  procedure,  as  provided  in 
§  990.27  of  the  rule.  These  standards  are 
intended  to  avoid  excessive  costs  in  an 
assessment. 

Comment:  Several  commenters 
pointed  out  that  the  rule  does  not,  but 
should,  explicitly  provide  for  the  use  of 
valuation  procedures  when  a 
responsible  party  challenges  the  cost  of 
service-to-service  restoration  as 
disproportionate  to  the  value  of  the 
damages. 

Response:  Section  990.14(c)(5)  allows 
responsible  parties  to  request 
assessment  procedures  other  than  those 
selected  by  the  trustees,  if  they  follow 
the  procedures  for  making  the  request  in 
§  990.14(c)(5)  euid  the  alternative 
procedures  meet  the  standards  for 
acceptable  procedures  provided  in 
§990.27. 

Comment:  Several  commenters  argued 
that  the  responsible  party  should  not 
have  the  unilateral  right  to  require 
economic  valuation  of  restoration 
options.  The  commenters  noted  that 
such  an  option  would  result  in  the 
responsible  party  having  more  rights 
than  the  trustees  to  choose  assessment 
procedures,  which  would  be  improper 
and  imfair.  The  commenters  stated  that 
the  trustees,  in  all  cases,  should  have 
the  right  to  use  valuation  procedures. 

Another  commenter  argued  that  the 
option  for  the  responsible  party  to 
request  a  more  specific  procedme 
contravenes  OPA,  which  requires 
trustees  to  perform  assessments, 
advance  costs,  file,  and  establish  claims 
for  damages. 

Response:  The  rule  has  been  revised 
to  allow  the  trustees  to  reject  the 
responsible  parties’  proposed  alternate 
assessment  procedures  if  they  do  not 
meet  the  criteria  specified  under 
§  990.14  (c)(5)(iii),  and  thus  the 
requirements  for  acceptable  procedures 
described  in  §  990.27. 

Discounting  and  Uncertainty 
Addressing  Uncertainty 

Comment:  Several  commenters  stated 
that  trustees  should  be  required  to 
address  uncertainties  in  measures  of 
losses  and  gains  as  a  separate  matter 
firom  discoimting.  Some  of  these 
commenters  suggested  addressing 
uncertainties  using  a  Monte  Carlo 
framework.  The  commenters  pointed 
out  that  differences  in  discount  rates  are 


driven  by  financial  risks,  which  are 
unrelated  to  uncertainties  in  measuring 
lost  or  replacement  service  flows.  The 
commenters  stated  that  the  use  of  risk- 
adjusted  discount  rates  should  be 
eliminated  from  the  rule. 

Other  commenters,  however, 
suggested  that  the  language  “must 
address  the  uncertainties  associated 
with  the  predicted  consequences  of  the 
alternative”  should  be  revised  to  read 
“should  address  when  possible  in  a 
valid  manner.” 

Response:  NOAA  agrees  that,  where 
feasible,  the  trustees  should  use  risk- 
adjusted  measures  of  losses  and  gains, 
in  conjunction  with  a  riskless  rate  of 
discoimt  reflecting  the  social  rate  of 
time  preference  for  natural  resources. 
However,  in  cases  where  the  streams  of 
losses  and  gains  cannot  be  adequately 
adjusted  for  risks,  trustees  should  use  a 
discount  rate  that  incorporates  a 
suitable  risk  adjustment  to  the  riskless 
rate.  NOAA  agrees  that  in  some  cases, 
Monte  Carlo  analysis  may  be  an 
appropriate  approach  to  addressing 
uncertainties.  The  discoimt  rate 
employed  in  a  scaling  application  is  to 
reflect  the  social  rate  of  time  preference 
for  the  injured  and  replacement  natural 
resources  and/or  services.  Because  of 
the  difficulty  in  determining  the  rate  of 
time  preference  for  goods,  such  as 
natural  resources,  that  are  not  generally 
sold  in  a  market,  a  real  rate  of  3%  is 
recommended  as  a  riskless  rate,  unless 
justification  is  presented  for  a  rate  more 
appropriate  for  the  specific  context. 

Use  of  “Over-Compensation” 

Comment:  One  commenter  questioned 
the  amount  of  “over-compensation”  that 
should  be  included  in  the  restoration 
plan  as  a  contingency  for  possible  lack 
of  restoration  action  success.  The 
commenter  suggested  that  such  over¬ 
compensation  could  be  used  to  account 
for  restoration  aspects  that  do  not 
produce  the  expected  results  or  fail 
completely.  The  commenter  suggested 
that  responsible  parties  would  agree  to 
over-compensation  if  doing  so  would 
provide  absolute  closure  for  the 
responsible  party. 

Response:  This  comment  basically 
restates  the  requirement  in 
§  990.53(c)(4)  that  trustees  must 
evaluate  the  uncertainties  associated 
with  the  projected  consequences  of  the 
restoration  action.  The  selected 
restoration  action(s)  should  be  scaled  to 
incorporate  the  reasonable  range  of 
uncertainty  associated  with  the  level  of 
natural  resources/services  that  will  be 
provided  by  the  action(s). 
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Bounds  on  discount  rates 

Comment:  Several  conunenters 
suggested  that  the  rule  should  place 
some  bounds  on  an  appropriate 
discoimt  rate  for  societal  time 
preference.  These  and  other  commenters 
also  requested  guidance  on  risk  and 
uncertainty. 

One  commenter  suggested  that,  in  the 
case  where  services  will  be  lost  or 
interrupted  for  a  relatively  short  period 
of  time,  trustees  should  use  the  0MB 
projected  rates  of  return  on  20-year  U.S. 
Treasury  hills,  rather  than  a  long-term 
average  of  past  rates.  The  commenter 
noted  that  a  long-term  average  may  be 
imduly  influenced  by  imusually  high  or 
low  past  rates  arising  horn  past 
economic  circumstances  not  applicable 
to  the  period  in  question.  The 
commenter  suggested  that,  should  the 
final  rule  memdate  a  long-term  average, 
trustees  should  calculate  that  average  as 
a  moving  average  to  give  more  wei^t  to 
recent  rates.  The  commenter  also 
recommended  that,  in  the  event  that  the 
damages  must  be  estimated  for  an 
extended  period,  the  most  distant 
projection  available  fi:om  OMB  be  used. 
Finally,  the  commenter  suggested  that 
the  discoimt  rates  for  HEA  should  be 
real,  after-tax,  riskless  rates. 

Some  commenters  suggested  that  a 
discussion  should  be  placed  in  the 
preamble  that  describes  a  discount 
range  of  3%  to  7%  as  generally 
reasonable  for  most  future  benefits 
associated  with  restoration  actions,  and 
a  range  of  0%  to  3%  for  discount  rates 
associated  with  natural  resource  and/or 
service  losses.  The  commenters  stated 
that  it  is  appropriate  to  discount  future 
losses  at  a  very  low  rate,  if  at  all. 

Some  commenters  suggested  that  the 
procedure  for  determining  a  discount 
rate  should  reflect  the  guidelines  for 
water  resource  projects  since  those 
projects  provide  a  much  closer  analogy 
to  natural  resource  damage  assessments 
than  the  lease-purchase  or  benefit/cost 
and  cost-effectiveness  analysis  currently 
in  use. 

Response:  For  scaling  restoration 
actions,  the  appropriate  rate  of  discount 
is  the  social  rate  of  time  preference  for 
the  injured  natural  resources,  i.e.,  the 
rate  at  which  society  is  willing  to  trade 
off  natmal  resources  during  the  period 
of  the  incident  for  natural  resources 
during  the  period  of  restoration  action. 
NOAA  is  recommending  that  use  a  3% 
discount  rate  as  a  proxy  for  the  social 
rate  of  time  preference  (unless 
justification  for  a  more  appropriate  rate 
is  presented). 

Because  the  public  use  of  natural 
resources  does  not  occur  primarily 
through  private  market  transactions. 


consmners  do  not  necessarily  adjust 
their  inter-temporal  consmnption  of 
natural  resources  in  response  to  the 
relevant  intertemporal  financial  trade¬ 
offs  available  to  them,  as  represented  by 
the  U.S.  Treasury  rates.  U.S.  Treasxny 
rates  (both  realized  and  projected  futme 
rates)  have  been  relatively  volatile  over 
the  last  few  years,  even  for  long-term 
rates.  There  is  no  particular  reason  to 
assume  that  the  volatility  of  the 
observed  financial  rates  carries  over  to 
the  social  rate  of  time  preference  for 
these  non-marketed  goods. 

NOAA  is  considering  the 
development  of  a  separate  guidance 
document  on  resource-to-resource, 
service-to-service,  and  valuation  scaling 
procedures  that  would  address  issues 
pertaining  to  discoiuiting,  risk,  and 
uncertainty  in  greater  detail. 

Comment:  One  commenter  also  stated 
support  for  the  use  of  state  and  tribal 
borrowing  rates  in  calculation  of  present 
value  of  assessment  costs.  This 
commenter  agreed  with  the  use  of 
discoimt  rates  that  represent  the  yield 
on  recoveries  available  to  the  trustees. 
Several  commenters  noted  that,  when 
the  state  is  the  lead  administrative 
trustee,  the  corresponding  state 
borrowing  rate  should  be  used  as  the 
discoimt  rate  instead  of  the  U.S. 

Treasury  rate. 

Response:  NOAA  supports  the  use  of 
state  or  tribal  rates  where  appropriate. 
However,  designation  of  the  lead 
administrative  trustee  is  primarily  an 
administrative  decision  and  should  not 
substantively  affect  the  choice  of  an 
appropriate  discount  rate,  except  to  the 
extent  that  it  affects  the  yield  on 
recoveries  available  to  trustees. 

Discounting  and  HEA 

Some  commenters  suggested  that  the 
rule  should  clarify  the  role  of  discount 
rates  in  HEA.  The  commenters  stated 
that  the  rule  should  explicitly  state  the 
assumptions  that  the  unit  dollar  value  of 
forgone  services  equals  the  unit  dollar 
value  of  the  restoration  services  and 
these  dollar  values  do  not  change  over 
time,  in  order  for  financial  discount 
rates  to  be  appropriate  in  HEA  models. 

Response:  NOAA  does  not  disagree 
with  the  substance  of  these  comments, 
but  believes  that  such  a  level  of  detail 
regarding  specific  procedures  is  most 
appropriately  included  in  guidance 
documents,  rather  than  the  rule  itself. 

Sensitivity  of  Scale  to  Discount  Rate 
Choice 

Comment:  Some  commenters  noted 
that  the  choice  of  discount  rate  is  largely 
responsible  for  the  resulting  size  of  the 
compensatory  restoration  action. 


Response:  The  sensitivity  of  the  scede 
of  compensatory  restoration  action  to  a 
given  discount  rate  will  depend  on  the 
relationships  among  a  number  of  factors 
including,  but  not  limited  to,  the 
duration  of  the  injury,  the  time 
necessary  for  the  compensatory 
restoration  action(s)  to  provide  full 
service  flows,  and  the  Ufespan  of  the 
compensatory  restoration  actionis). 

Choice  of  Appropriate  Inflation  Index 

Comment:  One  commenter 
recommended  using  the  Gross  Domestic 
Product  (GDP)  deflator  when  the 
adjustment  is  being  made  to  determine 
the  present  value  of  future  restoration 
costs  or  when  a  stream  of  future  service 
flows  is  being  discounted,  and  using  the 
Consumer  Price  Index  when  lost 
consumer  surplus  requires  discounting. 
The  commenter  stated  that  when  a  clear 
distinction  cannot  be  drawn,  the  GDP 
deflator  should  be  used  because  it  is 
more  general. 

Response:  NOAA  believes  that  this 
structure  for  scahng  restoration  actions 
is  generally  acceptable  and  consistent 
with  the  rule  language.  However,  by 
definition,  a  quantity  of  services  is 
already  in  real  terms.  Quantities  of 
services  generally  will  not  need 
adjustment  with  a  price  index  because 
they  only  appear  in  the  scaUng 
calculation,  which  will  generally  be 
carried  out  in  real  terms  (with  a  real 
discount  rate).  For  purposes  of 
calculating  restoration  costs,  more 
specific  indices,  such  as  construction 
and  emplo3anent  cost  indices,  may  be 
used  where  appropriate  and  available. 

Section  990.54  Restoration  Selection — 
Evaluation  of  Alternatives 

Selection  Criteria  for  Alternatives 

Comment:  Many  commenters  had 
suggestions  for  revisions  to  the  selection 
criteria  for  restoration  alternatives. 

These  commenters  argued  that  the 
selection  criteria  in  the  rule  provide  no 
overall  standard  for  selection  of 
alternatives.  Some  commenters 
suggested  that  without  standards  for 
evaluating  and  selecting  restoration 
alternatives,  there  are  no  meaningful 
bounds  on  responsible  party  liabiUty. 

Other  commenters,  however,  argued 
that  the  rule  should  establish  no  specific 
“weight”  for  any  of  the  selection  factors, 
that  such  a  requirement  would  limit  the 
flexibility  required  for  restoration  and 
could  undermine  the  validity  of  the 
whole  process.  One  commenter  stated 
that  the  requirement  to  minimize 
damages  is  unnecessary  so  long  as 
trustees  are  required  to  document  the 
relevant  factors  and  tradeoffs  in 
selecting  a  restoration  alternative  and 
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explain  their  selection  in  response  to 
any  public  comments  prior  to  the 
implementation  of  the  restoration  plan. 

Response:  NOAA  believes  that  the 
modified  criteria  for  evaluation  of 
restoration  alternatives  presented  in 
§  990.54  in  the  final  rule  are  sufficient 
to  ensure  that  selected  alternatives  are 
reasonable,  cost-effective,  and  adequate 
to  compensate  the  environment  and 
public  for  injuries  to  natural  resources 
and/or  services.  The  selection  of 
restoration  actions  that  truly  make  the 
environment  and  public  whole  is  a 
highly  incident-specific  analysis,  and 
NOAA  believes  that  prescribing  a  rigid 
hierarchy  of  selection  criteria  will  not 
facilitate  achieving  OPA’s  compensatory 
goal.  Trustees  must  evaluate  the 
numerous  selection  criteria  listed  in  the 
rule,  at  a  minimum,  and  describe  in  the 
draft  restoration  plan  how  each  factor 
played  in  the  selection  and  elimination 
of  alternatives. 

Comment:  Some  commenters  pointed 
out  that,  if  all  the  parties  agree  to  a 
restoration  solution,  the  trustees  should 
not  have  to  develop  numerous 
restoration  alternatives. 

Response:  Under  the  rule,  trustees 
may  settle  claims  for  natmal  resource 
damages  at  any  time,  provided  that  the 
settlement  is  adequate  in  the  judgment 
of  the  trustees  to  satisfy  the  goal  of  OPA 
and  is  in  the  public  interest.  However, 
it  is  expected  that  even  early  settlement 
will  entail  an  evaluation  of  available 
restoration  actions  in  order  to  meet  the 
varied  interests  of  all  parties. 

Cost  Effectiveness 

Comment:  Some  commenters  argued 
that  the  rule  should  specifically  require 
cost  effectiveness  as  the  major  selection 
criterion.  Other  commenters  disagreed, 
stating  that  a  simple  requirement  to 
select  the  most  “cost-effective”  option  is 
too  narrow  and  should  not  be  required. 
These  commenters  argued  that  cost- 
efiectiveness  alone  disregards 
distributional  differences  and  ecological 
integrity,  which  may  well  leave  a 
natural  resource  seriously  impaired.  The 
commenters  suggested  that  the  selection 
decision  should  be  driven  by  criteria 
that  emphasize  making  the  environment 
and  public  whole,  both  in  aggregate  and 
by  user  group. 

Response:  NOAA  fully  supports 
choosing  the  least  costly  restoration 
action(s)  among  equivalent  alternatives. 
However,  NOAA  believes  that 
prescribing  a  rigid  hierarchy  of  selection 
criteria,  including  designating  one 
criterion  as  always  singularly  more 
important  than  others,  will  not  facilitate 
achieving  OPA’s  compensatory  goal. 


Minimization  of  Costs/D€unages 

Comment:  A  munber  of  commenters 
stated  that,  when  sufficient  data  on 
costs  and  benefits  are  available,  trustees 
should  ultimately  base  their  selection  of 
restoration  alternatives  on  a  cost- 
effective  approach  that  will  minimize 
total  damages  or  make  the  public  whole 
at  the  least  cost.  The  commenters  stated 
that  selection  of  the  alternative  that 
minimizes  damages  is  consistent  with 
economic  theory,  OPA’s  legislative 
history,  and  the  decision  in  Ohio.  Many 
other  commenters  opposed  any  strict 
requirement  to  minimize  damages  as 
inconsistent  with  the  statutory  lemguage 
of  OPA  (section  1106(d)(1))  as  well  as 
the  holding  in  Ohio  overtiiming  the 
approach  contained  in  the  1986  version 
of  the  CERCLA  rule  that  directed 
trustees  to  recover  the  lesser  of 
restoration  cost  or  diminution  in  value. 
The  commenters  stated  that  OPA 
contains  the  statutory  preference  of 
restoration,  and  not  ffie  minimization  of 
damages. 

Response:  NOAA  supports  the 
consideration  of  the  relationship 
between  costs  and  benefits  when 
selecting  a  preferred  restoration 
altemative(s).  However,  NOAA  does  not 
support  reducing  the  selection  process 
to  a  strict  cost-benefit  or  cost- 
minimization  decision  rule.  The  rule 
requires  trustees  to  identify  and 
consider  a  reasonable  range  of 
restoration  alternatives  for  a  given 
incident,  or  for  individual  injuries  of  an 
incident.  The  rule  further  enumerates 
specific  criteria  that  must  be  considered 
by  trustees  in  selecting  preferred 
restoration  approaches  from  the  range  of 
alternatives.  These  criteria  include 
feasibility,  likelihood  of  success, 
effectiveness,  and  speed  with  which 
baseline  will  be  returned,  benefits  to 
multiple  natural  resources,  and  cost. 
Consideration  of  these  criteria  will 
constitute  a  qualitative  cost-benefit 
emalysis  that  is  appropriate  to  the  task 
at  hand — restoration — and  will  ensure 
that  cost-effective  actions  are  selected. 

Qualitative  Assessments 

Comment:  Some  commenters  stated 
that  benefits  should  be  required  to  be 
quantified  in  cases  where  it  is 
practicable.  One  commenter  suggested 
that,  for  cases  where  benefits  cannot  be 
measured  at  reasonable  cost,  the 
assessment  should  be  qualitative; 
however,  qualitative  assessment  should 
not  be  used  to  justify  very  costly 
restoration. 

Response:  The  resource-to-resource, 
service-to-service,  and  valuation  scaling 
approaches  all  inherently  involve  the 
quantification  of  benefits  of  the  selected 


restoration  altemative(s),  either  in  terms 
of  quantifying  the  level  of  natural 
resources/services  or  the  value  provided 
by  the  restoration  actions.  The 
evaluation  standards  for  selecting  the 
preferred  altemative(s)  presented  in 
§  990.54  represent  a  combination  of 
quantitative  and  qualitative  factors. 

Not  Grossly  Disproportionate 

Comment:  A  number  of  commenters 
stated  that  the  trustees  should  also  be 
required  to  compare  costs  to  benefits/ 
value  of  services,  to  determine  whether 
the  cost  of  the  alternative  being 
evaluated  is  grossly  disproportionate  to 
the  value  of  the  injured  natural 
resources  or,  alternatively,  to  the 
benefits  of  that  alternative.  Some 
commenters  requested  that  NOAA 
clarify  the  term  “grossly 
disproportionate”  and  state  whether  it 
has  a  role  in  the  process,  especially  in 
the  compensatory  restoration  process. 

Response:  NOAA  believes  that  the 
evaluation  and  selection  of  restoration 
alternatives  according  to  the  factors 
provided  in  the  rule  will  ensure  that 
preferred  actions  are  commensurate 
with  the  value  of  natmal  resource 
losses. 

Reinstatement  Costs 

Comment:  One  commenter  argued 
that  restoration  should  be  based  on  the 
reasonable  cost  of  reinstatement  of  the 
environment  imder  the  international 
regime. 

Response:  The  international  regime 
allowing  recovery  of  reasonable 
reinstatement  costs  generally 
incorporates  only  direct  restoration  of 
natural  resources  directly  injured  by  an 
incident,  which  is  more  narrow  than 
actions  authorized  by  OPA  and  thus 
would  not  be  appropriate  for  this  rule. 

Violation  of  Laws  and  Regulations 

Comment:  Another  commenter  argued 
that  the  criterion  concerning  violation  of 
laws  or  regulations  be  taken  into 
account  in  determining  the  viability  of 
a  particular  alternative,  rather  than  in 
determining  which  restoration 
altemative(s)  is  preferred. 

Response:  NOAA  agrees  that  legality 
of  alternatives  is  a  screening  criterion  to 
eliminate  alternatives  from 
consideration,  and  has  amended 
§  990.53  of  the  rule  to  reflect  this. 

Effects  on  Public  Health  and  Safety 

Comment:  Some  commenters  noted 
that  any  alternative  considered  should 
not  exacerbate  natural  resource  injmies 
or  otherwise  cause  adverse  effects  on 
public  health,  safety  or  the 
environment. 
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Response:  NOAA  agrees.  Section 
990.54  of  the  rule  directly  states  that 
these  factors  must  be  considered  by 
trustees  when  evaluating  restoration 
alternatives. 

Pilot  Projects 

Comment:  Several  commenters 
suggested  that  the  provision  allowing 
pilot  projects  should  be  revised,  or  at 
least  clarified.  Some  of  the  commenters 
argued  that  the  responsible  parties 
should  not  be  required  to  fund  pilot 
projects.  Other  commenters  stated  that 
pilot  projects  should  only  be  allowed 
where  they  can  be  shown  to  be 
reasonable,  relevant,  and  linked  directly 
to  the  incident  of  concern. 

Response:  The  rule  has  been  clarified 
to  indicate  that  pilot  projects  may  only 
be  imdertaken  when  additional 
information  is  needed  to  identify  and 
evaluate  the  feasibility  or  likelihood  of 
success  of  restoration  alternatives,  and 
where  they  can  be  undertaken  in  a 
reasonable  time  frame  and  at  a 
reasonable  cost. 

Section  990.55 — Restoration  Selection — 
Preparation  of  a  Draft  and  Final 
Restoration  Plan 

Comment:  One  commenter  expressed 
concern  about  placing  injury 
determination  and  quantification 
information  in  the  Draft  Restoration 
Plan,  making  this  information  available 
to  the  public  emd  the  responsible  party, 
all  within  the  context  of  civil  litigation. 
The  commenter  recommends  that 
trustees  be  granted  some  litigation 
privilege  to  protect  their  potential  claim. 

Response:  This  information,  if  relied 
upon  by  the  trustees  in  decisionmaking, 
is  essential  to  meaningful  public 
involvement. 

Comment:  Some  commenters 
suggested  that  the  proposed  restoration 
planning  process  prior  to  presenting  a 
demand  to  responsible  parties  places 
unreasonable  expectations  on  the 
parties.  These  commenters  suggested 
that  the  rule  naively  assumes  that 
restoration  efforts  can  be  described  in 
terms  of  a  detailed  restoration  plan  in  a 
short  period  of  time  after  completing 
assessment  studies.  These  commenters, 
noting  the  Exxon  Valdez  experience, 
suggested  that  this  will  not  always  be 
practicable.  The  commenters  requested 
that  the  rule  provide  trustees  authority 
to  make  additions,  substitutions,  or 
other  modifications  to  the  restoration 
plan  based  on  experience  and  additional 
information  gained  in  the 
implementation  phase. 

Response:  The  extent  to  which 
trustees  can,  and  need  to,  develop 
specific,  detailed  workplans  to 
implement  restoration  actions  as  part  of 


draft  or  final  restoration  plans  will 
depend  on  the  circumstances  of  the 
incident,  the  nature  of  the  preferred 
restoration  actions,  and  trustees’ 
relationship  with  responsible  parties.  It 
may  be  possible  to  reach  binding 
agreements  regarding  the  nature  and 
scale  of  actions  that  will  constitute 
restoration  and  compensation,  with  an 
agreed  upon  timetable  for  developing 
the  implementation  plans  for  those 
actions.  Often  it  will  be  advantageous  to 
all  parties  that  the  responsible  parties  or 
their  representatives  develop  the 
workplans  based  on  the  trustees’  goals 
and  objectives.  However,  if  a 
cooperative  relationship  has  not  been 
possible  or  effective,  and  trustees  expect 
they  may  have  to  implement  restoration 
themselves  or  litigate  to  recover  the 
funds  to  implement  restoration,  it  is  in 
the  best  interests  of  the  pubUc  for 
trustees  to  have  a  plan  that  provides  the 
most  accurate  estimate  of  required 
restoration  costs  possible.  Depending  on 
the  preferred  alternative,  detailed  work 
or  implementation  plans  may  have  been 
developed  for  prior  actions,  parts  or  all 
of  which  may  be  applicable  to  the 
incident  at  hand. 

Comment:  Some  commenters 
disagreed  with  a  prescribed  minimimi 
public  comment  period  for  all  incidents, 
while  others  stated  that  30  days  should 
be  an  absolute  requirement,  with  a 
corresponding  requirement  that  trustees 
respond  to  public  comments  in  the 
subsequent  30  days. 

Response:  NOAA  has  removed  a 
specific  time  requirement  for  a  public 
notice  and  comment  period,  realisdng 
that  the  circumstances  of  individual 
incidents  and  localities,  and  in  addition 
the  requirements  for  NEPA  or  other 
regulatory  compliance,  are  so  varied 
that  any  one  specified  time  may  be 
in^propriate. 

Comment:  A  number  of  commenters 
stated  their  belief  that  restoration 
monitoring  costs  are  not  recoverable  as 
natural  resource  damages.  These 
commenters  cite  judicial  decisions 
barring  oversight  costs  as  recoverable 
response  costs  imder  CERCLA,  and  an 
explicit  reference  to  “monitoring” 
within  OPA,  respecting  recovery  firom 
the  Oil  Spill  Liability  Trust  Fund  of  the 
costs  of  monitoring  removal  actions. 
Other  commenters  agreed  that 
monitoring  is  essential  to  the  successful 
implementation  of  restoration,  and 
urged  that  rule  language  be  more 
expUcit  regarding  the  scope,  extent,  and 
purpose  of  recoverable  monitoring  costs. 
These  commenters  suggested  that 
monitoring  costs  should  be  related  to 
the  vsdue  of  the  natural  resource  being 
.  restored,  that  monitoring  should  only  be 
conducted  long  enough  to  ensure  that 


the  action  is  proceeding  as  planned,  and 
that  the  rule  should  provide  for 
performance  bonds  if  implementation  is 
conducted  by  responsible  parties. 

Response:  NOAA  believes  that 
restoration  monitoring  costs  are  a 
recoverable  component  of  natural 
resource  damages.  Monitoring  is 
essential  to  ensure  that  restoration 
actions  accomplish  their  intended  goals 
and  objectives  and  do  not  cause 
unanticipated  harm  to  the  environment 
or  public  health.  In  addition,  monitoring 
is  essential  to  determine  whether  the 
terms  of  restoration  agreements  have 
been  met,  upon  which  a  release  from 
liabihty  is  premised.  NOAA  agrees  that 
the  rule  itself  should  speak  to  the 
purposes  and  scope  of  monitoring,  and 
has  amended  the  rule  accordingly. 

Section  990.56 — Use  of  Regional 
Restoration  Plans  or  Existing 
Restoration  Projects 

Comment:  Several  commenters  argued 
that  using  Regional  Restoration  Plans  to 
spend  money  generated  fi-om  simpUfied 
assessments  is  contrary  to  OPA  and 
traditional  tort  principles  of 
individuahzed  injury  and  causation. 
Some  commenters  noted  that  the 
legislative  history  of  OPA  demonstrates 
a  rejection  of  suc^  regional  approaches 
to  restoration  (H.R.  1465, 1st  Cong.,  1st 
Sess.  (1989),  a  predecessor  bill  to  OPA, 
contained  a  natiu^l  resource  damage 
civil  penalty  section  (1006(g)(4))  that 
allowed  funds  recovered  to  go  to 
“general  enhancement  of  the 
ecosystem”).  The  commenters  made  the 
point  that  common  law  tort  principles 
applicable  imder  OPA  require  damages 
to  be  used  to  restore  a  specific  injury  to 
a  specific  natural  resoxirce  in  order  to  be 
compensatory  rather  than  punitive. 

Some  commenters  argued  that,  for 
small  incidents  where  incident-specific 
plans  would  be  luireasonable,  trustees 
should  allow  natural  recovery.  The 
commenters  stated  that  there  is  no  OPA 
mandate  to  restore  injured  natural 
resources  and  services  regardless  of  the 
scope  and  scale  of  those  injuries,  and 
that,  in  such  cases,  OPA  firmly  implies 
liability  for  small  incidents  is  de 
minimis  in  the  absence  of  actual 
evidence  of  significant  natural  resource 
services  losses.  One  commenter 
suggested  that  regional  plans  could  not 
possibly  identify  precisely  where 
discharged  oil  would  go,  and  in  the 
actual  event  of  an  incident,  a  regional 
plan  will  likely  be  inapplicable.  Other 
commenters  noted  that  before  a  regional 
plan  could  be  used,  a  link  between  the 
actual  injury  and  the  plan  must  be 
established. 

Some  commenters  argued  that  such 
plans  would  be  self-fulfilling  and 
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become  a  proxy  for  investigating 
injiuies.  ^veral  commenters  noted  that, 
imder  these  provisions,  trustees  could 
amass  large  sums  of  money  to  imdertake 
various  quasi-public  works  projects, 
having  no  connection  whatsoever  to  any 
of  the  incident  sites.  These  commenters 
argued  that  this  provision  will  allow 
trustees  to  essentially  do  an  “end  run” 
aroimd  the  legislative  process  and  to 
pursue  their  own  ends,  which  is  clearly 
not  authorized  by  OPA. 

One  commenter  argued  that  this 
provision  would  be  ^ndamentally 
imfair  to  responsible  parties  who  will 
have  no  opportunity  to  participate  in 
the  development  of  these  regional  plans. 

Several  commenters  strongly 
encouraged  the  use  of  Regional 
Restoration  Plans,  stating  that  trustees 
must  have  multiple  options  available  for 
redressing  injuries.  These  commenters 
stated  that  Regional  Restoration  Plans 
allow  trustees  to  maximize  the 
effectiveness  of  a  restoration  action  by 
combining  recoveries  from  other 
incidents.  Some  of  these  commenters 
noted  that  only  Regional  Restoration 
Plems  can  provide  for  an  effective 
response  to  the  ciunulative  impacts  of 
many  small  incidents.  These 
commenters  argued  that  such  plans  are 
clearly  within  die  ambit  of  OPA  and 
that  there  Is  no  provision  in  OPA 
requiring  that  damages  collected  be 
spent  remediating  the  specific  site 
injured.  In  fact,  the  commenters  noted 
that  contrary  intent  is  evident  in 
Congress’  inclusion  of  acquisition  of 
equivalent  natural  resources  as  a 
restoration  option. 

Several  commenters  expressed 
concern  that  the  rule  limits  use  of  a 
Regional  Restoration  Plan  to  situations 
where  a  simplified  assessment 
procedure  was  used.  The  commenters 
argued  that  whether  damages  from  a 
specific  incident  are  best  used 
independently,  or  to  fund  part  of  a 
Regional  Restoration  Plan,  is  a  separate 
issue  that  is  not  related  to  the  type  of 
assessment  procedure  used.  They  stated 
that,  if  implementation  of  a  project  plan 
provides  suitable  compensation  for 
injuries  that  occurred  as  a  result  of  a 
discharge,  trustees  should  be  able  to  use 
that  specific  project  plan. 

Other  commenters  expressed  concern 
about  restrictive  language  related  to 
“commingling”  of  simplified 
assessment  recoveries  and  the  use  of 
newly  developed  Regional  Restoration 
Plans.  These  commenters  stated  that  it 
would  be  difficult  at  best  to  define 
“similar”  natural  resources  or  services 
in  relation  to  small  incident  impacts 
and  that  pooling  of  small  incident 
damages  should  not  be  tied  to  such  a 
criterion.  The  commenters  suggested 


that  the  only  criterion  for  pooling  of 
small  incident  settlements  should  be  the 
lack  of  affordable  and  efficient 
restoration  alternatives  given  the  size  of 
the  damage  recovery. 

One  commenter  requested  more 
guidance  in  the  rule  for  criteria  for 
developing  and  implementing  such 
plans.  One  commenter  said  the 
proposed  rule  was  imclear  about  the 
calculation  of  appropriate  costs  for  cases 
where  the  formulas  or  type  A  models 
were  used  and  even  more  confusing 
where  calculation  of  such  costs  are 
necessary  for  the  implementation  of  a 
regional  restoration  plan.  Another 
commenter  stated  that  the  costs  of 
developing  regional  plans  is  not  an 
appropriate  use  of  recovered  natural 
resource  damages. 

Commenters  proposed  a  number  of 
guidelines  to  permit  regional  restoration 
planning  under  OPA,  when  the  trustee 
and  the  responsible  party  agree  that  it  is 
appropriate,  including:  (1)  There  is  an 
ecological  relationship  between  the 
injured  natural  resources  and  the 
objectives  of  the  regional  restoration 
plan;  (2)  on-site  restoration  is  either  not 
technically  feasible  or  not  cost  effective; 
(3)  the  level  of  services  provided  by  the 
proposed  restoration  action  is 
substantially  similar  to  that  provided  by 
the  injured  natural  resources;  (4)  the 
restoration  measures  will  be  beneficial 
given  the  potential  for  natural  recovery; 
(5)  the  measures  are  likely  to  be 
successful  in  significantly  accelerating 
the  natiutil  recovery  of  the  injiued 
population  or  area;  (6)  the  proposal  will 
not  itself  result  in  degradation  of  the 
environment;  and  (7)  the  cost  of  the 
program  is  not  out  of  proportion  to  the 
value  of  the  natural  resources. 

One  commenter  asked  whether  NOAA 
will  initiate  a  regional  restoration 
planning  process  and  identify  areas 
where  regional  plans  could  be  of  high 
priority,  or  whether  it  is  incumbent 
upon  industry  and  state  trustees  to  do 
so.  Another  commenter  noted  that  pre¬ 
incident  planning  may  not  be 
achievable  in  all  cases,  and 
recommended  NOAA’s  rule  endorse 
post-incident  development  of  Regional 
Restoration  Plans,  writh  public  review 
and  comment,  for  application  of 
subsequent  recoveries. 

Some  commenters  suggested  that 
regional  restoration  plans  identify  areas 
within  the  region  in  need  of  restoration 
or  acquisition  that  are  important  to 
various  species  of  fish  and  wildlife 
vulnerable  to  incidents  and  prioritize 
them  by  cost  of  restoration.  In  addition, 
this  commenter  suggested  that  the 
trustees  be  required  to  make  a  showing 
that  it  is  environmentally  ineffective  to 
restore  the  injured  natural  resource  and 


that  restoration  of  another  would 
provide  substantially  greater  benefit  to 
the  ecology  injured  by  the  incident. 

Some  commenters  suggested  the 
importance  of  early  public  involvement 
in  the  prioritization  of  areas  most 
heavily  injined  by  incidents  and  to 
ensure  that  the  restored  areas  serve  the 
same  human  populations  as  those 
served  by  the  injured  natural  resources. 
One  commenter  noted  that  Regional 
Restoration  Plans  inappropriately 
exclude  local  participation  in 
restoration  planning,  as  large-scale 
efforts  would  bar  smaller  attempts. 

Response:  NOAA  agrees  that  OPA 
intends  that  responsible  parties  be  held 
liable  only  for  restoration  needed  to 
redress  the  injuries  caused  by  specific 
incidents.  Injury  must  be  determined 
under  the  rule  for  all  incidents. 
However,  NOAA  also  views  regional 
restoration  planning  as  one  means  to 
resolve  liability  for  injuries  in  an 
expeditious  and  cost-effective  manner. 

The  rule  has  been  amended  to  make 
it  clear  that  in  no  event  will  the  use  of 
a  regional  restoration  plan  violate  OPA’s 
limitation  that  natural  resoim:e  damages 
be  used  solely  to  restore,  replace, 
rehabilitate,  or  acquire  the  equivalent  of 
the  natural  resomces  and/or  services 
Injured  by  an  incident.  OPA’s  legislative 
history  defines  “equivalent”  natiual 
resources  as  those  that  will  enhance  the 
recovery,  productivity,  and  survival  of 
the  ecosystem  affected  by  a  discharge, 
preferably  in  proximity  to  the  affected 
area  (Conference  Report  at  109).  The 
requirements  in  the  rule  are  strict 
enough  to  ensure  that  regional 
restoration  plans  or  other  existing 
restoration  projects  used  in  lieu  of  an 
incident-specific  plan  do  not  violate 
OPA’s  constraints  on  expenditure  of 
damages.  Whether  an  existing  plan  or 
project  represents  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent  will 
depend  on  the  nature  of  the  incident 
and  the  restoration  plan  or  project. 

The  final  rule  also  requires  mat  use  of 
possible  restoration  actions  in  an 
existing  plan  or  project  be  evaluated 
within  the  range  of  restoration 
alternatives  that  trustees  are  required  to 
consider,  including  natural  recovery. 
But  the  rule  recognizes  that  it  may  be  in 
the  best  interests  of  all  parties  not  to 
expend  funds  developing  incident- 
specific  restoration  plans  in  all 
instances. 

Experience  with  past  incidents  has 
shown  that  responsible  parties  have 
often  identified  existing  planned  or 
proposed  environmental  restoration 
actions  that  may  have  been  developed 
by  local  governmental  natural  resource 
agencies  or  environmental  groups,  and 
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proposed  to  fund  these  actions  as 
compensation  for  the  injuries  of  an 
mcident.  mOAA  intends  regional 
restoration  planning  to  build  on  this 
cost-effective  approach  to  restoration 
plEuining,  by  developing  databases  that 
identify  existing  or  desirable  imfunded 
actions  in  a  manner  that  will  allow  em 
appropriate  linkage  between  actions  and 
particular  incidents.  The  geographic 
scale  of  a  “regional”  plan  database  will 
likely  vary  with  locality,  variabiUty  of 
local  environmental  conditions,  and 
expected  local  impacts  from  incidents, 
but  actions  can  be  scrutinized  in  terms 
of  the  type  and  scale  of  natural 
resources  ruid/or  services  they  are 
expected  to  provide.  If  projects  match 
the  incident  in  terms  of  the  scale  of 
injuries  and  the  scale  of  expected 
natural  resources  or  services  that  will  be 
provided,  responsible  parties  may  be 
given  the  option  to  fund  or  implement 
the  project.  If  the  scale  of  the  incident 
and  the  project  do  not  appear 
consistent,  trustees  may  request  that 
responsible  parties  pay  damages  equal 
to  the  relative  proportion  of  the  total 
cost  of  the  project  that  would 
compensate  for  the  scale  of  injuries  horn 
the  incident.  Such  partial  recoveries 
may  be  pooled  imtil  funding  is  adequate 
to  implement  the  project. 

The  rule  has  been  revised  to  eliminate 
restrictions  on  the  type  of  assessment 
procedures  that  will  enable  use  of  a 
regional  restoration  plan  or  other 
existing  restoration  project,  and  have 
omitted  any  restrictions  on  how  partial 
recoveries  may  be  pooled  or 
commingled  pending  collection  of 
adequate  funds  to  implement  a  project. 

Finally,  the  rule  is  clear  in  provimng 
for  responsible  party  participation  in 
identification  of  appropriate  existing 
plans  or  projects  that  will  resolve  their 
liability  for  the  injuries  firom  a  particular 
incident.  The  rule  also  provides  that 
potentially  responsible  parties  be  given 
an  opportunity  to  participate  in  any  pre¬ 
incident  development  of  regional 
restoration  plans  or  existing  restoration 
project  databases. 

Subpart  F — Restoration 
Implementation  Phase 

Section  990.60 — Purpose 

Comment:  Some  commenters  noted 
that  the  provision  requiring  Final 
Restoration  Plans  in  die  context  of 
incident-specific  assessments  is  a 
significant  improvement  over  past 
proposals,  since  the  current  proposal 
bases  the  liability  claim  on  projected 
costs  of  implementing  the  Final 
Restoration  Plan,  rather  than  developing 
a  financial  payment  for  liability  and 
then  deciding  what  to  do  with  the 


money.  Some  of  these  commenters  had 
argued  that  the  1994  proposal,  with  the 
Final  Restoration  Plan  being  developed 
in  the  Post- Assessment  Phase,  violated 
OPA  by  allowing  trustees  to  spend 
recoveries  on  non-site-specific 
restoration  actions,  i.e.,  implementing 
restoration  plans  other  than  those 
developed  by  the  trustees  in  the 
assessment  phase  and  that  supported 
the  damage  claim. 

Response:  NOAA  agrees  that 
recoveries  will  be  used  to  implement 
the  restoration  plans  developed  through 
the  assessment,  except  where  new 
information  received  after  completion  of 
the  plan  indicates  that  the  plan  needs  to 
be  modified  to  conform  to  the  standards 
of  this  rule.  Any  such  modification  must 
be  made  by  a  pubUc  process 
documented  in  the  administrative 
record  for  restoration  implementation. 

Section  990.61 — Administrative  Record 

Comment:  One  commenter  approved 
of  opening  a  parallel  administrative 
record  for  the  implementation  phase  to 
ensure  that  there  is  accurate  and 
complete  accountability  of  all  activities 
and  costs.  The  commenter  suggested, 
however,  that  the  provisions  allowing 
addition  of  dociunents  to  the  record  is 
questionable  and  should  be  deleted.  The 
commenter  noted  that  the  trustees 
should  be  required  to  document  their 
implementation  or  the  responsible 
party’s  implementation  of  the 
restoration  plan,  that  the  monitoring 
requirements  were  adhered  to,  and  that 
cost  effective  or  cost  beneficial 
requirements  were  followed.  The 
commenter  suggested  that  the  rule  also 
should  specify  the  documents  expected 
to  be  placed  in  the  administrative  record 
by  the  trustees. 

Response:  The  final  rule  restricts 
augmenting  the  closed  record  of 
assessment  except  where  new 
information  raises  significant  issues 
regarding  final  restoration  decisions,  is 
not  duplicative  of  information  already 
in  the  record,  and  is  offered  by  an 
interested  party  that  did  not  receive 
actual  or  constructive  notice  of  the 
availabihty  of  the  draft  plan.  NOAA 
agrees  with  the  commenter’s  suggestions 
to  provide  some  minimum  requirements 
for  documents  or  determinations  to  be 
included  in  the  Implementation  Phase 
record,  and  has  amended  the  rule  to 
include  this  guidance. 

Section  990.62 — Presenting  a  Demand 

Comment:  Several  commenters 
complained  that  the  rule  language  is 
vague  in  terms  of  discretion  over  the 
form  of  a  demand  presented  to 
responsible  peuly.  These  commenters 
noted  that  restoration  actions  involve 


management  of  natural  resoiuces  and 
numerous  laws  at  federal,  state,  tribal, 
aud  iui'uign  leveis  that  require  that 
specific  agencies  maintain  the 
responsibility  for  decisions  involving 
management  of  natural  resources.  The 
commenters  argued  that  NOAA  cannot 
delegate  this  responsibihty  away  from 
trustees  to  responsible  parties.  The 
commenters  stated  that  the  trustee 
should  not  be  reqriired  in  every  case  to 
go  first  to  the  responsible  party  for 
restoration  implementation,  but  should 
evaluate,  prior  to  commencing 
implementation  of  restoration  actions, 
the  most  efficient  procedure  of 
implementing  the  plan.  This  evaluation 
should  include  consideration  of  the 
responsible  party’s  ability  to  accompUsh 
effective  conduct  of  the  restoration 
actions. 

Several  other  commenters  strongly 
supported  the  provisions  allowing  the 
responsible  party  to  either  implement 
the  restoration  plan  or  pay  damages. 

The  commenters  also  stated  that  linking 
liabihty  to  the  responsible  party’s 
implementation  of  a  plan  is  a  significant 
improvement  over  earfier  proposals. 

Another  commenter  asked  why  there 
are  different  standards  for  allowing  a 
responsible  party  to  implement  all  or 
part  of  an  incident-specific  versus  a 
Regional  Restoration  Plan. 

Response:  The  rule  does  not  delegate, 
any  essential  trustee  functions  or 
responsibihties  to  responsible  parties, 
nor  does  it  create  any  inafienable  rights 
in  responsible  parties  with  respect  to 
implementation  of  restoration.  This 
provision  in  the  rule  recognizes  that 
responsible  parties  or  their  agents  may 
be  far  better  equipped  to  implement 
restoration  promptly  and  cost- 
effectively,  given  certain  constraints  on 
governmental  spending  and  contracting 
authorities.  The  rule  also  recognizes  that 
trustees  must  act  responsibly  in 
allowing  responsible  parties  to 
implement  restoration,  and  this  decision 
regarding  participation  should  be 
evaluated  according  to  at  least  the  same 
criteria  suggested  in  §  990.14(c)  for 
determining  the  scope  of  responsible 
party  participation  in  any  stage  of  the 
assessment.  The  rule  requires  trustees  to 
identify  performance  criteria  to  gauge 
the  success  of  restoration  efiorts,  and 
encourages  monitoring  and  oversight  to 
confirm  that  restoration  actions  are 
carried  out  as  intended  in  agreements 
with  the  responsible  party. 

The  rule  has  been  amended  to  remove 
the  unintended  differences  in  standards 
for  responsible  party  implementation  of 
incident-specific  versus  regional 
restoration  plans. 
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Prejudgment  Interest 

Comment:  Several  commenters 
suggested  that  more  flexibility  must  be 
added  to  address  those  circumstances 
when  a  substantial  period  of  time 
elapses  from  the  date  the  demand  for 
payment  is  made  to  the  date  payment  is 
actually  made;  in  such  cases,  trustees 
should  be  able  to  use  date  of  payment 
as  the  time  to  which  to  discount  future 
costs  or  inflate  “present”  cost  estimates 
to  present  value  of  the  restoration 
action. 

Response:  This  rule  addresses  interest 
up  to  the  point  that  the  formal  demand 
is  presented  to  the  responsible  parties. 
Section  1005  of  OPA  (33  U.S.C.  2705) 
addresses  the  payment  of  pre-judgment 
interest  from  the  point  the  demand  is 
made  \mtil  the  claim  is  paid. 

Comment:  Some  commenters  argued 
that  interest  computed  on  past  costs 
amoimts  to  prejudgment  interest  and 
section  1005  of  OPA  (33  U.S.C.  2705) 
provides  that  such  interest  nms  only 
from  30  days  after  claim  is  presented 
and  is  to  be  paid  at  a  commercial  paper 
rate.  Therefore,  the  commenters  stated 
that  the  rule  cannot  allow  recovery  of 
interest  on  periods  prior  to  demand, 
which  would  give  trustees  prejudgment 
interest  in  excess  of  that  which  Congress 
deemed  proper. 

Response:  NOAA  notes  that  interest 
recovered  on  past  costs  represents  lost 
opportunity  costs  for  the  trustees, 
intended  to  encomage  prompt  payment 
of  claims.  Such  a  recovery  is  not  an 
inappropriate  recovery  of  prejudgment 
interest. 

Section  990.64 — Unsatisfied  Demands 

Comment:  Several  commenters  stated 
that  NOAA  should  clarify  that 
imcompensated  financial  damages  for 
compensatory  restoration,  which  is 
intended  to  represent  compensation  for 
diminution  in  value,  may  not  be  sought 
from  the  Oil  Spill  Liability  Trust  Fund 
(Fund);  only  site-specific  plans  for 
primary  restoration  may  be  paid  from 
that  Fund. 

Response:  The  Oil  Spill  Liability  ^ 
Trust  Fund  (Fund)  is  not  available  to 
federal  trustees  for  payment  of 
imcompensated  damages  imder  section 
1012(a)(4)  of  OPA  (33  U.S.C.  2712(a)(4)) 
(see  Matter  of  USCG-OSLTF,  B-255979, 
1995  Comp.  Gen.  LEXIS  670  (October 
30, 1995)).  However,  federal  trustees 
may  seek  an  appropriation  from  the 
Fund  for  implementation  of  restoration 
plans.  The  rule  does  not  provide  for 
recovery  of  monetized  damages,  but 
does  provide  for  the  use  of  restoration 


actions  that  will  restore,  replace, 
rehabilitate,  or  acquire  equivalent  of 
interim  lost  services. 

Comment:  Several  commenters 
suggested  that  the  language  allowing  the 
responsible  party  to  agree  to  a  demand 
in  order  to  forestall  legal  action  should 
be  changed  to  require  a  responsible 
party  to  either  pay  the  demand  or  enter 
into  an  enforceable  agreement  within  90 
calendar  days  after  the  trustees  present 
the  demand  to  perform  services. 

Response:  NOAA  agrees  that  the 
suggestion  is  a  useful  clarification  of 
OPA’s  requirements  in  light  of  the  rule’s 
allowance  for  responsible  party 
implementation  of  restoration  actions. 

Comment:  One  commenter  strongly 
objected  to  the  requirement  that  trustees 
cannot  file  a  civil  judicial  action  until 
90  calendar  days  after  presentation  of 
the  demand  to  the  responsible  party. 

This  commenter  argued  that  this 
provision  has  no  statutory  support, 
would  serve  no  purpose,  emd  might 
prove  to  be  a  problem  for  statute  of 
limitations  considerations. 

Response:  NOAA  believes  that  the 
contested  provision  is  consistent  with 
the  plain  meaning  of  section  1013(c)  of 
OPA  (33  U.S.C.  2713(c)). 

Section  990.65 — Account 

Comment:  Some  commenters 
suggested  that  the  rule  should  sjjecify 
that  administrative  costs  associated  with 
setting  up  a  trustee  account  are 
compensable.  Some  commenters 
suggested  that,  if  the  damage  amount  is 
not  placed  in  an  interest-bearing 
account,  the  rule  should  allow 
adjustment  to  the  appropriate  state  rate. 

Response:  NOAA  notes  that  recovery 
is  provided  by  OPA  for  costs  incurred 
as  a  result  of  an  incident.  Therefore,  the 
costs  associated  with  setting  up 
accounts  are  also  recoverable.  Also, 
NOAA  agrees  that  adjustments  should 
be  made  if  damages  are  not  placed  in  an 
interest-bearing  account. 

Comment:  Some  commenters 
expressed  support  for  the  idea  of 
creating  separate,  interest-bearing 
accounts  to  hold  recovered  sums.  One  of 
these  commenters,  however,  stated  that 
joint  trust  accounts  can  be  a  problem 
between  state  and  federal  trustees,  if  the 
accounts  cire  required  to  be  registered 
under  a  federal  court.  The  commenter 
suggested  that  joint  recoveries  should  be 
exempt  from  the  requirements  of  the 
Miscellaneous  Receipts  Act,  and  that 
NOAA  should  explicitly  allow  for 
administration  of  joint  restoration 
accounts  by  reputable  non-profit 
organizations  that  address  restoration/ 


replacement/acquisition  types  of 
activities  at  local,  state,  or  national 
levels.  Some  of  these  commenters  asked 
for  clarification  as  to  why  escrow 
accounts  could  be  used.  One  commenter 
stated  that  interest  accrued  on  these 
accounts  should  be  required  to  be  used 
for  restoration. 

Response:  The  rule  explicitly  allows 
the  use  of  such  accounts.  Also,  interest 
earned  on  recoveries  (not  including 
recoveries  for  past  costs  inciured) 
should  be  used  only  for  restoration. 

Comment:  Some  commenters  strongly 
encouraged  NOAA  to  provide  guidance 
on  implementing  accounting 
procedures,  although  there  was  concern 
that  rigorous  accounting  procedures 
would  be  expensive  for  trustees  and 
thus  recovery  for  accounting  costs 
should  be  allowed. 

Response:  In  1986,  EPA  implemented 
Financial  Management  Procedures  for 
Documenting  Superfund  Costs.  This 
document  is  available  from  the  Office  of 
the  Comptroller,  Financial  Management 
Division,  Superfund  Accounting 
Branch.  These  procedures  provide 
guidance  to  ensure  that  documentation 
of  EPA’s  costs  for  cleaning  up 
Superfund  sites  are  complete  and 
accurate  emd  can  be  furnished  if 
litigation  is  required.  These  procedures 
are  also  relevant  guidance  to  trustees  on 
procedures  of  recordkeeping  that  will 
satisfy  the  requirement  that  costs  be 
appropriate/accurate/reasonable.  NOAA 
recognizes  that  certain  expenses  are 
inherent  in  any  cost-tracking  system. 
Recovering  such  costs  as  part  of  the 
assessment  and  restoration 
implementation  costs  is  appropriate 
since  it  enables  a  trustee  to  demonstrate 
when,  how  and  where  funds  for  natural 
resource  restoration  have  been 
expended,  therefore  theses  costs  are 
recoverable. 

Trustees  must  maintain  appropriate 
accounting  and  reporting  procedures  to 
keep  track  of  the  use  of  sums  recovered. 
As  determined  by  the  trustee,  brief 
reports  on  the  status  of  the  sums 
recovered  and  expenditures  for 
particuleir  damage  assessment  or 
restoration  activities  may  be  reported  in 
the  administrative  record  for  the 
restoration  phase. 

Comment:  One  commenter  noted  that 
there  is  no  definition  of  “excess 
damages”  in  the  proposed  rule,  and 
requested  that  the  rule  explicitly  state 
that  excess  damages  must  not  be 
collected,  or,  if  collected,  must  be 
returned  to  the  responsible  party. 
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Response:  NOAA  believes  that 
damages  will  never  be  “excessive”  or  in 
“excess”  of  the  costs  needed  to  restore 
injured  natural  resources  and/or 
services  if  assessments  are  conducted  in 
accordance  with  this  rule,  and 
restoration  is  implemented  in  a  timely 
manner.  However,  NOAA  can  envision 
circumstances  where  unanticipated 
environmental  conditions  require 
adjustments  to  restoration  actions, 
conceivably  resulting  in  surplus 
damages. 

Contiment:  Several  commenters 
strongly  disagreed  with  the  language 
that  requires  all  excess  restoration  funds 
to  be  placed  in  the  Oil  Spill  LiabiUty 
Trust  Fund.  These  commenters  noted 
that  damages  a^e  generally  settled 
jointly  between  state  and  federal 
trustees  and  the  responsible  party  and 
that  any  excess  funding  should  first  be 
available  for  additional  restoration.  The 
commenters  suggested  that  the 
responsible  party  should  not  expect  to 
recover  excess  funds  unless  they  are 
willing  to  pay  additional  funding  for  the 
restoration  cases  that  result  in  deficits 
(e.g.,  a  contingency  fee),  due  to  factors 
beyond  the  control  of  the  trustees.  These 
commenters  recommended,  at  a 
minimmn,  that  remaining  funds  should 
be  deposited  in  both  federal  and  state 
response  trust  funds,  where  states  have 
such  a  fund. 

Response:  The  rule  allows  for  the 
recovery  of  damages  required  by  OP  A, 
namely:  (1)  The  cost  of  restoring, 
rehabilitating,  replacing,  or  acquiring 
the  equivalent  of,  the  injured  natural 
resources  and/or  services  pending 
restoration;  (2)  the  diminution  in  value 
of  those  natural  resources  pending 
restoration;  plus  (3)  the  reasonable  cost 
of  assessing  those  damages.  The 
recovery  of  those  three  items  is  not 
excess  recovery.  Trustees  are  to  use  the 
money  to  restore,  rehabilitate,  replace, 
or  acquire  the  equivalent  of  the  injured 
natmal  resources  and/or  services 
provided  by  those  natural  resources  and 
to  reimburse  the  reasonable  costs  of 
conducting  the  assessment.  Any 
recoveries  that  may  be  left  over  after 
implementing  the  restoration  plan  must 
be  deposited  in  the  Oil  Spill  Liability 
Trust  Fund,  in  accordance  with  the 
provisions  of  section  1006(f)  of  OPA  (33 
U.S.C.  2706(f)). 

Section  990.66 — Additional 
Considerations 

Comment:  One  commenter  suggested 
that  the  final  rule  establish  timetables 
for  the  development  and 
implementation  of  restoration  plans. 


Response:  NOAA  disagrees  that  any 
time  table  for  developing  and 
implementing  restoration  plans  could 
have  broad  enough  applicability  for  all 
possible  incidents  without  hampering 
the  process  for  some  subset  of  incidents. 

Comment:  Several  commenters 
indicated  the  importance  of  monitoring 
and  oversight  and  the  need  to  plan  for 
failure  of  a  restoration  plan.  Other 
commenters  argued  that  monitoring 
costs  are  not  recoverable  because  such 
costs  are  not  mentioned  in  section  1002 
of  OPA  and,  therefore,  not  intended  by 
the  statute. 

Response:  As  discussed  in  response  to 
comments  on  the  definition  of 
reasonable  assessment  costs,  NOAA 
believes  that  monitoring  and  oversight 
costs  are  recoverable  damages.  NOAA 
agrees  with  the  importance  of 
monitoring  and  oversight  and  has 
amended  the  rule  to  specifically  discuss 
the  purpose  and  scope  of  monitoring 
and  oversight  activities  within  the 
restoration  implementation  phase. 

Comment:  C5ne  commenter  stated  that 
allowing  for  reopeners  within  the  rule 
will  make  it  difficult  for  businesses  to 
anticipate  costs  and  create  proper 
reserves.  Other  commenters  questioned 
the  degree  to  which  a  responsible  party 
could  be  held  accoimtable  for  a 
restoration  plan  selected  by  the  trustees 
that  did  not  work,  requesting  that 
NOAA  reexamine  the  propriety  of 
reopeners  and  raised  the  question  as  to 
who  should  bear  the  risks  inherent  in 
implementing  a  Restoration  Plan. 
Another  commenter  suggested  that  the 
rule  provides  no  standards  for  mid¬ 
course  corrections,  but  that  such 
standards  are  needed.  One  commenter 
questioned  whether  a  responsible  party 
would  be  subject  to  the  restoration  plan 
if  that  responsible  party  had  not  been 
involved  in  the  development  of  that 
plan. 

Response:  Reopeners  may  be  required 
to  properly  ensure  that  the  environment 
and  public  are  appropriately  made 
whole  for  the  injuries  from  a  particular 
incident.  Thus,  reopeners  should  reflect 
the  degree  of  certainty  in  the  assessment 
of  the  nature  and  extent  of  injuries  and 
losses.  NOAA  also  agrees  that  reopeners 
must  not  be  used  irresponsibly,  i.e., 
holding  responsible  parties  accountable 
for  unlmowable  consequences  for  an 
indeterminate  period  of  time.  Trustees 
must  specify  criteria  upon  which 
restoration  actions  will  be  judged 
successful,  so  that  responsible  parties 
may  understand  the  goals  and  targets  for 
their  actions.  Both  peirties  should  strive 
to  identify  any  uncertainties  in 


successful  implementation  of  a  plan 
such  that  requests  for  additional  actions 
on  the  part  of  the  responsible  party  will 
not  likely  result.  NOAA  has  amended 
the  rule  to  provide  some  guidance  on 
the  natme  of  performance  criteria  that 
trustees  should  consider  in  formulating 
agreements  with  responsible  parties. 

Comment:  One  commenter  suggested 
that  the  selection  of  a  lead  trustee  to 
coordinate  implementation  of 
restoration  should  be  mandatory. 

Response:  Section  990.14  of  the  rule 
advises  identification  of  a  lead 
administrative  trustee,  or  co-lead 
administrative  trustees,  for  all  phases  of 
a  joint  assessment. 
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Appendix  A — Considerations  To 
Facilitate  the  Restoration  Process 

/.  Pre-Incident  Planning 
General 

NOAA  believes  that  commitment  of 
time,  funding,  and  personnel  to  up-front 
planning  prior  to  an  incident  will  help 
ensure  that  the  assessment  results  in 
appropriate  and  cost-effective 
restoration.  Thus,  trustees  are 
encouraged  to  develop  pre-incident 
plans. 

Pre-Incident  Plan  Contents 

NOAA  suggests  that  pre-incident 
plans: 

(a)  Identify  natural  resmuce 
assessment  teams.  The  restoration 
process  requires  an  interdisciplinary 
approach  to  ensure  the  integrated  use  of 
science,  economics,  and  law  necessary 
in  planning  and  implementing 
restoration.  Trustees  are  encouraged  to 
identify  appropriately  experienced 
personnel  needed  for  natiual  resource 
assessment  teams  at  the  area  and 
re^onal  levels. 

Personnel  required  for  natural 
resource  assessment  teams  should  be 
appropriate  to  the  scope  and  scale  of  the 
incident  and  natural  resources  and/or 
services  injmcd.  For  instance,  for 
incidents  with  complicated  or  long-term 
ecological  injiuies,  the  core  team  could 
include  a  natiual  resource  trustee 
coordinator,  restoration  expert,  natural 
resource  biologist,  environmental 
(petroleum)  chemist,  natural  resoiuce 
economist,  quality  {issiuance  specialist, 
data  manager/sample  custodian, 
statistician,  natiual  resource  attorney, 
and  administrative  support  speciaUst.  If 
at  all  possible,  the  team  should  not  be 
ad  hoc;  members  should  be 
knowledgeable  about  relevant  statutes 
and  regulations,  and  be  able  to  establish 


a  working  relationship  with  the  various 
parties  likely  to  be  involved  in 
incidents. 

(b)  Establish  trustee  notification 
systems.  Prompt  notification  is  essential 
for  efficient  and  effective  initiation  of 
the  restoration  process.  Response 
personnel  are  required  under  the  NCP  to 
notify  trustees  whenever  natural 
resources  under  their  jurisdiction  or 
management  have  been,  or  are  likely  to 
be,  injiired  as  a  result  of  an  incident. 

Thus,  each  trustee  should  establish 
emergency  notification  protocols  so  that 
the  process  can  be  initiated  on  a  24-hour 
basis.  Notification  could  be  coordinated 
to  minimize  the  number  of  calls 
response  personnel  must  make  to  the 
trustees.  Notification  protocols  are  also 
needed  within  trustee  agencies  so  that 
appropriate  regional  and  local  personnel 
can  be  informed  of  an  incident.  Area 
and  Regional  Contingency  Plans  should 
include  contact  information  for  each 
trustee  and  clear,  unambiguous  criteria 
for  trustee  notification  (e.g.,  all 
incidents,  incidents  over  a  certain  size, 
location,  etc.). 

(c)  Identify  likely  support  services.  In 
many  circumstances,  trustees  may 
require  specialized  contractor  support. 
For  example,  research  vessels  may  be 
necessary  for  sample  collection,  or 
outside  experts  may  be  necessary  to 
design  and  conduct  studies.  If,  as  part 
of  pre-incident  planning,  the  trustees 
can  identify  appropriate  support 
services  and  pursue  contracting 
procedures  that  will  expedite  incident- 
specific  hiring  of  contractors, 
potentially  detrimental  delays  in  the 
assessment  can  be  avoided  during 
incidents. 

The  types  of  support  and  expertise 
expected  to  be  needed,  as  well  as 
potential  contractor  and  expert  names, 
should  be  identified  as  peul  of  pre¬ 
incident  planning.  Contracts  should  be 
established  to  allow  rapid  acquisition  of 
contractor  services.  Identified 
contractors  may  even  be  called  on  to 
participate  in  pre-incident  planning  so 
that  all  parties  are  familiar  with  the 
specific  needs  of  the  restoration  process. 

Backup  services  should  also  be 
identified  since  the  needs  of  both 
response  and  natiual  resource  activities 
can  exceed  even  regional  capabilities. 

(d)  Identify  natural  resources  and 
services  at  risk.  In  the  NCP,  regional  and 
area  planning  committees  are 
responsible  for  the  identification  of 
natural  resources  imder  their 
jurisdiction  that  are  potentially 
vulnerable  to  incidents  for  given 
geographic  areas  such  as  wetland 
habitats  near  oil  terminals  or  bird 
rookeries  near  shipping  routes.  If  there 
is  an  incident,  the  response  teams  will 


focus  their  efforts  on  protection  of  these 
natural  resources  and/or  services 
considered  most  vulnerable. 

Trustees  should  actively  participate  in 
such  planning  committees  to  identify 
natiual  resources  and  services  at  risk. 
Further,  trustees  should  identify  and 
evaluate  possible  assessment  procedures 
for  these  natural  resources  and  services. 

(e)  Identify  area  and  regional  response 
agencies  and  officials.  In  order  to 
participate  actively  in  area  and  regional 
planning  activities,  trustees  should 
identify  the  response  agencies  and 
officials.  Developing  a  working 
relationship  with  these  response 
agencies  and  officials  will  optimize 
coordination  between  assessment  and 
response  activities  following  an 
incident. 

(f)  Identify  available  baseline  and 
other  relevant  information.  Trustees 
should  identify  and  catalog  sources  of 
baseline  information  as  part  of  pre¬ 
incident  planning,  including  seeking 
input  on  sources  of  information.  Types 
of  information  that  may  be  important 
include:  (i)  Petroleum  hydrocarbon 
contamination  in  indicator  organisms; 

(ii)  species  census  and  inventory  data; 

(iii)  baseline  data  on  species 
populations;  (iv)  recreational  use 
statistics;  (v)  values  for  selected  natural 
resoiuces  and  services;  and  (vi) 
restoration  measures  applicable  to 
injured  natiual  resources  and  services. 
Familiarity  with  the  types  of  baseline 
information  and  identification  of  data 
gaps  and  needs  will  allow  the  trustees 
to  formulate  better  study  designs  and 
restoration  approaches. 

(g)  Establi^  data  management 
systems.  Data  memagement  and  record 
keeping  are  critical  throughout  the 
restoration  process.  Data  management 
systems  may  best  be  designed  during 
pre-incident  planning  to  minimize  the 
possibility  of  losing  critical  information 
during  an  incident.  For  small  incidents, 
this  may  be  a  relatively  simple  filing 
system,  but  for  leuge  incidents,  a 
centralized  computer-based  system  may 
be  essential. 

Trustees  may  decide  to  develop 
consistent  data  management  formats, 
such  as  field,  laboratory  and  quality 
assurance  forms,  to  facilitate  data 
management.  At  a  minimum,  data 
management  should  address  the:  (i) 
Type  and  volume  of  data;  (ii)  uses  and 
users  of  the  data;  (iii)  availability'of 
existing  data  management  structures; 

(iv)  qu^ity  assurance  needs;  (v) 
reporting  requirements;  and  (vi) 
accessibility  of  the  data.  Data 
management  should  also  include 
provisions  for  distribution  of  updates 
for  the  trustees  and  others  on  a  timely 
basis;  and 
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(h)  Identify  assessment  funding  issues 
and  options.  Funding  of  trustee 
activities  should  be  addressed  during 
pre-incident  planning  because  of  the 
need  to  initiate  actions  expeditiously 
after  an  incident.  Trustees  may  have 
several  soiuces  of  potential  funding, 
including:  (i)  Responsible  parties;  (ii) 

Oil  Spill  Liability  Trust  Fund  (Fund); 
and  (iii)  agency  funding.  Trustees 
should  consult  the  most  up-to-date 
guidance  available  bom  the  U.S.  Coast 
Guard  for  access  to  the  Fimd  and 
incorporate  these  procedures  into  pre¬ 
incident  planning. 

//.  Regional  Restoration  Planning 

General 

OPA  emphasizes  making  the 
environment  and  public  whole  for 
injuries  to  natural  resources  and 
services.  Where  practicable,  incident- 
specific  restoration  plan  development  is 
the  preferred  approach.  However,  for 
many  incidents,  such  incident-specific 
planning  may  be  impractical  because, 
for  instance,  injuries  are  not  extensive 
or  are  short-term.  For  small  incidents, 
incident-specific  planning  costs  may  be 
high  compared  to  the  estimated 
damages. 

Thus,  to  achieve  OPA’s  mandate  to 
make  the  environment  and  public 
whole,  trustees  are  strongly  encomaged 
to  use  or  modify  existing  restoration 
plans,  identify  other  existing  restoration 
projects,  or  develop  new  regional 
restoration  plans.  Such  regional 
planning  is  appropriate  so  long  as 
natural  resources  and  services 
comparable  to  those  expected  to  be 
injmed  by  an  incident  are  addressed  in 
the  plans. 

Availability  of  Regional  Restoration 
Plans 

Trustees  may  rely  on  or  adjust 
existing  regional  restoration  plans,  so 
long  as  they  have  followed  or  can  be 
modified  to  meet  the  planning 
requirements  under  the  rule.  Lacking 
existing  regional  plans,  trustees  should 
seek  to  develop  such  plems.  The  trustees 
may  organize  diese  plans  based  on  such 
factors  as  geography  (e.g.,  ecosystems  or 
watersheds],  injuries  anticipated  from 
incidents,  or  restoration  alternatives.* 

Regional  restoration  plans  must  be 
developed  or  annotated  in  such  a  way 
that  trustees  are  able  to  justify  linking 
the  injuries  from  a  particular  incident  or 
set  of  incidents  with  a  specific 
restoration  project  or  set  of  projects 
within  the  plan.  This  may  be  facilitated 
by  describing  the  types  of  injuries 
anticipated  from  incidents  to  specific 
natiual  resources  within  a  region,  and 
describing  these  injuries  in  terms  of  the 


types  and  importance  of  functions  and 
services,  ecological  and  human  use. 

III.  Coordination 

General 

Trustee  coordination  is  crucial  to  an 
efficient  and  effective  assessment  and 
restoration  planning  process  because  of 
the  need  to  address  shared  trustee 
interests  in  natural  resources  and 
services  injured  by  incidents.  OPA 
prohibits  double  recovery  of  damages, 
which  strongly  suggests  that,  where 
multiple  trustees  are  involved  in  an 
incident,  they  actively  coordinate  their 
activities  as  early  in  the  process  as 
possible. 

Incentives  for  Coordination 

Incentives  for  coordination  include: 

(a)  Access  to  funding — requests  for 
reimbursement  of  the  costs  of  initiating 
natural  resource  damage  assessment 
from  the  Fimd  require  that  trustees 
attempt  to  coordinate  their  assessments 
and  funding  requests; 

(b)  Conflict  resolution — lack  of 
coordination  among  the  trustees  or  with 
the  responsible  parties  will  likely 
produce  an  adversarial,  litigation- 
charged  atmosphere.  A  joint  trustee- 
responsible  party  effort  will  help  resolve 
legal,  administrative,  and  technical 
conflicts;  and 

(c)  Pooling  limited  resovuces — a  joint 
trustee-responsible  party  effort  will 
allow  the  pooling  of  financial  and 
human  resources  for  more  efficient  and 
effective  restoration  planning  and 
implementation. 

Trustees  will  benefit  greatly  if 
coordination  procedures  can  be 
established  well  before  an  incident 
occius.  However,  cooperative 
arrangements  allowing  for  responsible 
party  implementation  of  assessment 
activities  are  subject  to  trustee  oversight 
because  of  the  trustees’  fiduciary 
responsibility  to  the  public. 

Agreements 

Trustees  should  consider  Memoranda 
of  Understanding  (MOUs)  to  formalize 
their  co-trustee  relationships.  The  MOU 
or  similar  agreements  may  be  prepared 
either  in  anticipation  of  an  incident  or 
shortly  after  an  incident.  It  is  important 
that  trustee  agreements  address,  at  a 
minimum:  the  purpose  of  the 
agreement;  trustee  participants;  trustee 
organization;  trustee  responsibilities; 
and  a  decisionmaking  process. 

Lead  Administrative  Trustee  (LAT) 

When  conducting  joint  assessments 
under  this  rule,  trustees  must  designate 
a  Lead  Administrative  Trustee  (LAT). 
The  LAT  serves  as  the  contact  for 
trustee  interaction  with  response 


agencies,  responsible  parties  and  the 
public,  and  provides  general 
administrative  support  to  the  restoration 
process. 

The  rule  does  not  require  that  a  LAT 
be  a  federal  agency.  However,  when 
more  than  one  federal  trustee(s)  is 
involved,  the  federal  trustees  must 
select  a  federal  LAT  if  the  trustees  wish 
to  access  the  Fimd  to  initiate  natural 
resource  damage  assessment  activities. 
Where  appropriate,  the  trustees  may 
designate  co-LATs,  consisting  of  a 
federal  LAT  and  the  state,  tribal,  or 
foreign  trustees.  Trustees  may  also  elect 
to  provide  for  sequential  LATs  to  cover 
different  stages  of  the  restoration 
planning  and  implementation  process. 

The  LAT  should  be  selected  by 
mutual  agreement  of  the  trustees.  In 
designating  a  LAT,  trustees  may  want  to 
consider  such  factors  as:  relative  extent 
of  jurisdiction  over  natural  resources 
and  services  injured  by  an  incident; 
capability  and  willingness  to  conduct 
assessment  actions;  and  sequence  and 
duration  of  involvement  in  the  incident 
or  similar  incidents.  Selection  of  a  LAT 
should  be  made  as  soon  as  practicable 
after  notification  of  an  incident. 

Co-Trustee  Responsibihties 

Co-trustees  should  be  prepared  to 
participate  fully  in  the  restoration 
planning  and  implementation  process 
by:  participating  in  or  conducting  those 
studies  or  analyses  for  which  they  have 
special  expertise  or  management 
authority;  making  staff  available  to 
participate  in  other  assessment 
activities,  in  particular,  to  represent  the 
trustee  in  decisions  requiring  co-trustee 
unanimity;  and  committing  financial 
resources.  Each  trustee  may  limit  this 
participation  based  on  the  extent  of 
injury  to  its  natural  resoiuces  as  well  as 
legal  and  financial  constraints. 

Coordination  With  Response  Agencies 

To  the  fullest  extent  practicable 
without  interfering  with  response 
activities,  natiual  resource  concerns 
should  be  integrated  with  response 
activities  before  pursuing  an 
assessment;  liability  for  natural  resource 
damages  is  limited  to  damages  for 
injuries  residual  to  the  response  phase, 
plus  any  injuries  related  to  the  response. 
NOAA  strongly  encourages  trustees  to 
coordinate  natural  resource  injury 
assessment  activities,  such  as  gathering 
ephemeral  data  related  to  an  incident, 
with  response  actions.  Mechanisms  to 
coordinate  response  and  trustee  data 
gathering  needs  and  processes  may  also 
be  addressed  in  pre-incident  planning. 
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Coordination  With  the  Responsible 
Parties 

Under  OPA,  trustees  have  the 
responsibility  to  determine  appropriate 
actions  to  restore  injined  natural 
resources  and  services.  However,  the 
rule  requires  trustees  to  invite  the 
responsible  peirties  to  be  full  or  partial 
participants  in  the  assessment  and  ^ 
restoration  process,  whenever  it  can  be 
achieved  without  compromise  of  the 
trustees’  statutory  obligations  to  act  on 
behalf  of  the  public  trust. 

Enforceetble  Agreements 

Trustees  and  responsible  parties 
should  consider  entering  into 
agreements  to  facilitate  their 
interactions  and  resolve  any  disputes 
during  the  assessment.  To  maximize 
cost-effectiveness  and  cooperation, 
trustees  and  responsible  parties  should 
attempt  to  develop  a  set  of  agreed-upon 
facts  concerning  the  incident, 
assessment,  and/or  restoration.  For 
example,  stipulated  facts  might  concern 
the  types  of  natural  resources  and 
services  injured,  the  extent  of  injury,  or 
the  most  appropriate  assessment 
procedures  to  determine  injury  and/or 
restoration  needs,  and  how  the  results  of 
the  procediu^s  used  will  be  interpreted. 

Coordination  Among  the  Responsible 
Parties 

While  it  is  obviously  not  as  easy  to 
identify  the  mix  of  potential  responsible 
parties  that  will  participate  in  a  given 
incident,  there  are  issues  that  can  be 
addressed  in  general  terms  by  the 
potential  responsible  parties  in  advance, 
that  will  enable  them  to  enter  the 
cooperative  restoration  process  more 
efficiently  and  effectively.  In  an 
incident  with  a  single  well-identified 
responsible  party,  ^e  ability  to  assess 
the  situation,  identify  the  appropriate 
course  of  action  and  most  effectively 
implement  a  cooperative  response  will 
be  improved  by  pre-incident  planning. 

In  an  incident  with  multiple  potential 
responsible  parties,  the  need  for  pre¬ 
incident  plaiming  is  more  apparent.  In 
this  latter  situation,  the  potential 
responsible  parties  need  to  consider  the 
efficacy  of  a  cooperative  restoration 
process,  and  the  terms  imder  which 
they  would  consider  entering  into  such 
a  process. 

Appendix  B — Assessment  Procedures 

Any  procedures  used  to  assess  injury 
and  scale  restoration  actions  (i.e., 
procediues  used  throughout  the  natural 
resource  damage  assessment)  must  meet 
all  of  the  standards  listed  in  §  990.27  of 
the  rule  if  they  are  to  be  in  accordance 
with  the  rule.  The  rule  allows  for  the 
use  of  a  range  of  assessment  procedures. 


The  scientific  and  technical  adequacy  of 
these  procediues  will  be  judged  based 
on  the  cirounstances  of  the  incident 
and  associated  injuries,  and  the 
information  needed  to  determine 
restoration  actions.  If  a  range  of 
assessment  procediues  providing  the 
same  type  and  quality  of  information  is 
available,  the  least  costly  procediue 
must  be  used. 

Type  A  Procedures 

The  Department  of  the  Interior  (DOI) 
is  responsible  for  developing  “tjrpe  A” 
assessment  procediires  under  CERCLA. 
These  procedures  were  originally 
intended  to  cover  both  hazardous 
substance  releases  as  well  as  oil 
discharges.  This  rule  would  allow 
trustees  to  use  any  final  type  A 
procedure  incorporated  into  DOFs 
regulations  that  addresses  discheuges  of 
oil. 

Compensation  Formulas 

As  part  of  the  1994  proposed 
regulations,  NOAA  proposed  a 
compensation  formula  that  could  be 
used  for  small  incidents  in  both  the 
estuarine  and  marine  environments  and 
the  Great  Lakes  (and  other  inland 
waters).  The  formula  was  developed 
using  early  drafts  of  type  A  models 
being  developed  by  EXDI.  The  purpose  of 
the  formula  is  to  readily  estimate 
impacts  based  on  the  amount  of  oil 
discharged  and  several  simple  data 
inputs.  The  compensation  formula  was 
reserved  in  the  1995  proposed  rule. 

EKDI  is  scheduled  to  issue  the  final 
revised  type  A  models  in  early  1996. 
When  those  models  are  final,  NOAA 
intends  to  reissue  the  compensation 
formulas.  Pending  the  final 
promulgation  of  the  models,  NOAA  has 
developed  a  guidance  docmnent  to 
provide  an  interim  tool  for  such  a 
purpose. 

The  compensation  formula  gvudance 
document  is  intended  to  provide 
instructions  on  how  to  recreate  the 
incident  scenarios  used  to  develop  the 
1994  proposed  estuarine/marine 
compensation  formulas.  Using  the  data 
in  the  guidance  document,  trustees  will 
have  a  cost-effective  tool  to  use  in 
estimating  expected  impacts  of  most 
discharges  of  oil.  This  information  may 
prove  to  be  useful  in  early 
decisionmaking  in  a  natiual  resource 
damage  assessment  or  in  settlement 
discussions. 

Restoration  Scaling  Procedures 

The  following  is  a  list  of  procedures 
that  are  mentioned  in  this  preamble  as 
potential  approaches  to  scaling 
restoration  actions.  The  trustees  are  not 
limited  to  these  procedures  and  may  use 


any  procedure  deemed  to  be  appropriate 
to  the  particular  situation,  pursuant  to 
the  guidance  given  above  and  in 
§  990.27  of  the  final  rule. 

A.  Habitat  Equivalency  Analysis 

This  procedure  may  be  used  to  scale 
restoration  actions  that  replace  entire 
habitats  that  support  multiple  species  or 
that  replace  individual  species  that 
provide  a  variety  of  natu^  resource 
services.  To  ensure  that  the  scale  of  the 
restoration  action  does  not  over-  or 
imder-compensate  the  public  for 
injuries  incurred,  the  trustees  must 
establish  an  equivalency  between  the 
present  value  of  the  quantity  of  lost 
services  and  the  present  value  of  the 
quantity  of  services  provided  by  the 
restoration  action(s)  over  time. 

B.  Travel  Cost  Method 

The  travel  cost  method  is  principally 
employed  to  model  demand  for 
recreational  experiences.  This 
measurement  procedure  evolved  firom 
the  insight  that  the  travel  costs  an 
individual  incurs  to  visit  a  site  are  like 
a  price  for  the  site  visit.  In  essence,  the 
travel  cost  method  assesses  an 
individual’s  willingness  to  travel  further 
(thereby  incurring  higher  travel  costs)  in 
order  to  recreate  at  more  highly  valued 
sites.  It  is  important  to  take  into  account 
the  availability  and  quality  of  substitute 
recreation  sites.  Multiple-site  models  of 
recreational  demand,  such  as  the 
random  utility  model,  focus  attention  on 
the  recreationist’s  choice  among 
alternative  recreational  sites.  This 
version  of  the  travel  cost  model  is 
particularly  appropriate  where  many 
substitutes  are  available  to  the 
individual  and/or  when  the  incident  has 
affected  quality  at  multiple  sites.  For 
this  reason,  multiple-site  models  of 
recreational  demand  are  preferred  to 
single-site  models,  unless  it  is  feasible 
to  include  in  the  single-site  model  price 
and  quality  information  about  the 
relevant  substitute  sites  (or  there  are  no 
substitute  sites).  If  a  literature  value 
from  a  single-site  model,  without  full 
accounting  for  substitutes,  is  the  only 
available  estimate,  an  appropriate 
adjustment  should  be  made  to  the 
estimate  of  trip  value. 

In  cases  where  the  change  in  the 
quantity  or  quality  of  natural  resource 
services  to  be  analyzed  is  outside  of  the 
range  of  observed  behavior,  trustees  may 
choose  to  collect  contingent  behavior 
data.  Contingent  behavior  refers  to  the 
behavior  of  users  or  potential  users  of  a 
natural  resource  service  under 
hypothetical  conditions  presented  to 
them  in  the  travel  cost  survey. 
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C.  Factor  Income  Approach 

This  approach  can  be  employed  to 
calculate  changes  in  economic  rent 
under  certain  special  conditions;  in 
more  general  cases,  the  procediue 
appropriate  for  calculating  economic 
rent  is  mark  t  models  of  supply  and 
demand.  The  factor  income  approach 
relies  upon  the  production  function 
model  that  relates  the  contribution  of 
inputs  to  the  production  of  an  output. 
(Inputs  are  also  referred  to  as  factors  of 
production.)  An  incident  may  decrease 
the  quality  ahd/or  quantity  of  a  natural 
resomrce,  and  thereby  effectively 
increase  the  cost  of  employing  a  natural 
resource  input  in  a  production  process. 
For  example,  contamination  of  water 
supplies  or  of  sediments  in  navigational 
waterways  may  increase  the  costs  of 
providing  drinking  water  or  of 
maintaining  navigational  waterways 
through  dredging.  Where  the  prices  of 
the  final  product  and  of  the  other  factors 
of  production  do  not  change,  the  change 
in  economic  rent  is  simply  the  sum  of 
the  changes  in  factor  costs  (or  factor 
income)  for  the  affected  inputs. 

D.  Hedonic  Price  Model 

The  hedonic  price  model  relates  the 
price  of  a  marketed  commodity  to  its 
various  attributes.  In  the  natural 
resource  damage  assessment  context,  it 
may  be  used  to  determine  the  change  in 
value  of  some  nonmarket  services  from 
public  trust  natural  resources  (for 
example,  environmental  amenities  such 
as  water  or  air  quality)  where  they 
function  as  attributes  of  private  market 
goods,  such  as  property.  For  example, 
the  value  of  beach  front  property  may  be 
directly  related  to  the  quality  and 
accessibility  of  the  adjacent  coastline. 
The  change  in  value  of  the  property 
owners  associated  with  the  reduction  in 
the  quality  or  accessibility,  as  may  occur 
due  to  an  incident,  may  be  captured  in 
the  value  of  the  property  if  the  effect  is 
large  enough.  All  else  equal,  the 
decrease  in  property  values  as  a  result 
of  a  discharge  measures  the  change  in 
use  value  of  the  injured  coastline 
natural  resomces  accruing  to  local 
property  owners.  This  measure  of  the 
reduction  in  value  of  coastline  natural 
resomrces  will  not  capture  any  loss  in 
value  of  the  natural  resources  that  may 
>  accrue  to  members  of  the  public  who  do 
not  own  property  in  the  area. 

E.  Market  Models  of  Demand  and 
Supply 

For  those  goods  and  services  regularly 
traded  in  markets,  economists  typically 
rely  upon  market  transactions  to  reveal 
the  values  that  individuals  place  on  the 
goods  and  services  and  the  costs  of 


producing  them.  When  the  quality  of 
the  natural  resource  directly  afiects  the 
value  individual  consumers  place  on  a 
good  or  service,  the  correct  measure  of 
damage  is  the  change  in  consumer 
surplus,  or  individuals’  willingness-to- 
accept  compensation  plus  the  economic 
rent  component  of  producer  surplus,  if 
any,  for  the  injuries  associated  with  the 
discharge. 

F.  Contingent  Valuation 

The  contingent  valuation  (CV)  method 
determines  the  value  of  goods  and 
services  based  on  the  results  of  carefully 
designed  surveys.  The  CV  method 
obtains  an  estimate  of  the  total  value, 
including  both  direct  and  passive  use 
values  of  a  good  or  service  by  using  a 
questionnaire  designed  to  objectively 
collect  information  about  the 
respondent’s  willingness  to  pay  for  the 
good  or  service.  A  CV  svu^ey  contains 
three  basic  elements:  (i)  A  description  of 
the  good/service  to  be  valued  and  the 
context  in  which  it  will  be  provided, 
including  the  method  of  payment;  (ii) 
questions  regarding  the  respondent’s 
willingness  to  pay  for  the  good  or 
service;  and  (iii)  questions  concerning 
demographics  or  other  characteristics  of 
the  respondent  to  interpret  and  validate 
survey  responses. 

G.  Conjoint  Analysis 

Conjoint  analysis  is  a  survey 

procedure  that  is  used  to  derive  the 
values  of  particular  attributes  of  goods 
or  services.  Information  is  collected 
about  individuals’  choices  between 
different  goods  that  veiry  in  terms  of 
their  attributes  or  service  levels.  With 
this  information,  it  is  possible  to  derive 
values  for  each  particular  attribute  or 
service.  If  price  is  included  as  an 
attribute  in  the  choice  scenarios,  values 
can  be  derived  in  terms  of  dollars  which 
can  be  used  with  the  valuation 
approach. 

Alternatively,  it  is  possible  to  value 
attributes  in  terms  of  units  of 
replacement  services.  Smvey 
respondents  would  be  presented  with 
choices  between  two  or  more  options 
that  may  represent  restoration  actions 
with  varying  levels  or  types  of  services. 
The  goal  is  to  obtain  the  value  of  the 
injured  services  in  terms  of  alternative 
natural  resource  services  so  that 
restoration  actions  can  be  scaled 
directly  using  the  resoiuce-to-resouice 
or  service-to-service  approaches  or  the 
valuation  approach. 

H.  Benefits  Transfer  Approach 

Benefits  (or  valuation)  transfer 
involves  the  application  of  existing 
value  estimates  or  valuation  functions 
and  data  that  were  developed  in  one 


context  to  address  a  sufficiently  similar 
natiuul  resource  valuation  question  in  a 
different  context. 

Where  natural  resoiuce  values  have 
been  developed  through  an 
administrative  or  legislative  process  and 
are  relevant  and  reliable  imder  the 
circumstances,  the  trustees  may  use 
these  values,  as  appropriate,  in  a 
benefits  transfer  context.  Other  values 
may  be  used  so  long  as  three  basic 
issues  are  considered  in  determining  the 
appropriateness  of  their  use:  the 
comparability  of  the  users  emd  of  the 
natural  resource  and/or  service  being 
valued  in  the  initial  studies  and  the 
transfer  context;  the  comparability  of 
the  change  in  quality  or  quantity  of 
natural  resources  and/or  services  in  the 
initial  study  and  in  the  transfer  context 
(where  relevant);  and  the  quality  of  the 
studies  being  transferred. 

National  Environmental  Policy  Act, 
Regulatory  Flexibility  Act,  Paperwork 
Reduction  Act  and  Executive  Orders 
12630,  12778,  and  12612 

The  National  Oceanic  and 
Atmospheric  Administration  has 
determined  that  this  rule  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
hiiman  environment.  Therefore,  no 
further  analysis  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 

4332(2)(C))  has  been  prepared. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  certifies  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  rule  is  intended  to  make  more 
specific,  and  easier  to  apply,  the 
standards  set  out  in  OPA  for  assessing 
injury  to  natural  resources  and/or 
services  as  a  result  of  actual  or 
threatened  discharges  of  oil.  The  rule  is 
not  intended  to  change  the  balance  of 
legal  benefits  and  responsibilities 
among  any  parties  or  groups,  large  or 
small.  To  the  extent  any  are  affected  by 
the  rule,  it  is  anticipated  that  all  parties 
will  benefit  by  increased  ease  of 
application  of  law  in  this  area. 

It  has  been  determined  that  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

The  final  rule  has  been  reviewed 
under  Executive  Order  12,866  and  has 
been  determined  to  constitute  a 
significant  regulatory  action.  However, 
because  of  the  difficulty  of  evaluating 
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the  effects  of  alternatives  to  this  rule, 
the  Office  of  Information  and  Regulatory 
Afiairs  within  the  Office  of  Management 
and  Budget  has  waived  preparation  of 
the  assessments  described  in  sections 
6(a)(3)(B)  and  6(a)(3(C)  of  Executive 
Chder  12,866  for  the  final  rule. 

It  has  been  determined  that  this  rule 
does  not  have  takings  implications 
under  Executive  Order  12,630.  The 
Department  has  certified  to  the  Office  of 
Management  and  Budget  that  this  rule 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12,778.  It  has  been  determined 
that  this  rule  does  not  have  federalism 
implications  under  Executive  Order 
12,612. 

List  of  Subjects  in  15  CFR  Part  990 

Coastal  zone.  Endangered  and 
threatened  species.  Energy, 
Environmental  protection.  Estuaries, 
Fish,  Fisheries,  Fishing,  Gasoline, 
Historic  preservation  (archeology). 
Hunting,  Incorporation  by  reference, 
Indian  lands.  Marine  pollution. 
Migratory  birds.  National  forests. 
National  parks.  National  Wild  and 
Scenic  Rivers  System,  Natural 
resources.  Navigable  waters.  Oil,  Oil 
pollution.  Petroleum,  Plants,  Public 
lands.  Recreation  and  recreation  areas. 
Rivers,  Seashores,  Shipping,  Waterways, 
Water  pollution  control.  Water 
resources.  Water  supply.  Water 
transportation.  Wetlands,  Wildlife. 

Dated:  December  21, 1995. 

D.  James  Baker, 

Under  Secretary  for  Oceans  and  Atmosphere. 

Under  the  authority  of  the  Oil 
Pollution  Act  of  1990,  and  for  the 
reasons  set  out  in  this  preamble,  title  15 
of  the  Code  of  Federal  Regulations, 
chapter  IX  is  amended  to  add  a  new 
Subchapter  E — Oil  Pollution  Act 
Regulations  and  a  new  part  990  as  set 
forth  below. 

SUBCHAPTER  E— OIL  POLLUTION  ACT 
REGULATIONS 

PART  990— NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

Subpart  A— Introduction 

See 

990.10  Purpose. 

990.11  Scope. 

990.12  Overview. 

990.13  Rebuttable  presumption. 

990.14  Coordination. 

990.15  Considerations  to  facilitate 
restoration. 

Subpart  B — Authorities 

990.20  Relationship  to  the  CERCLA  natural 
resource  damage  assessment  regulations. 

990.21  Relationship  to  the  NCP. 

990.22  Prohibition  on  double  recovery. 


990.23  Compliance  with  NEPA  and  the 
CEQ  regulations. 

990.24  Compliance  with  other  applicable 
laws  and  regulations. 

990.25  Settlement. 

990.26  Emergency  restoration. 

990.27  Use  of  assessment  procedures. 

Subpart  C — Definitions 
990.30  Definitions. 

Subpart  D — Preassessment  Phase 

990.40  Purpose. 

990.41  Determination  of  jurisdiction. 

990.42  Determination  to  conduct 
restoration  planning. 

990.43  Data  collection. 

990.44  Notice  of  Intent  to  Conduct 
Restoration  Planning. 

990.45  Administrative  record. 

Subpart  E— Restoration  Planning  Phase 

990.50  Purpose. 

990.51  Injury  assessment — injury 
determination. 

990.52  Injury  assessment — quantification. 

990.53  Restoration  selection — developing 
restoration  alternatives. 

990.54  Restoration  selection— evaluation  of 
alternatives. 

990.55  Restoration  selection — developing 
restoration  plans. 

990.56  Restoration  selection — use  of  a 
Regional  Restoration  Plan  or  existing 
restoration  project. 

Subpart  F — Restoration  Implementation 
Phase 

990.60  Purpose. 

990.61  Administrative  record. 

990.62  Presenting  a  demand. 

990.63  Discounting  and  compounding. 

990.64  Unsatisfied  demands. 

990.65  Opening  an  account  for  recovered 
damages. 

990.66  Additional  considerations. 
Authority:  33  U.S.C.  2701  et  seq. 

Subpart  A — Introduction 
§990.10  Purpose. 

The  goal  of  the  Oil  Pollution  Act  of 
1990  (OPA),  33  U.S.C.  2701  et  seq.,  is 
to  make  the  environment  and  public 
whole  for  injuries  to  natmral  resources 
and  services  resulting  fi-om  an  incident 
involving  a  discheuge  or  substantial 
threat  of  a  discharge  of  oil  (incident). 

This  goal  is  achieved  through  the 
return  of  the  injured  natural  resources 
and  services  to  baseline  and 
compensation  for  interim  losses  of  such 
natural  resources  and  services  from  the 
date  of  the  incident  imtil  recovery.  The 
purpose  of  this  part  is  to  promote 
expeditious  and  cost-effective 
restoration  of  natural  resources  and 
services  injured  as  a  result  of  an 
incident.  To  fulfill  this  purpose,  this 
part  provides  a  natural  resomce  damage 
assessment  process  for  developing  a 
plan  for  restoration  of  the  injured 
natural  resources  and  services  and 
pursuing  implementation  or  funding  of 


the  plan  by  responsible  parties.  This 
part  also  provides  an  administrative 
process  for  involving  interested  parties 
in  the  assessment,  a  range  of  assessment 
procedures  for  identifying  and 
evaluating  injuries  to  natural  resources 
and  services,  and  a  means  for  selecting 
restoration  actions  from  a  reasonable 
range  of  alternatives. 

§990.11  Scope. 

The  Oil  Pollution  Act  of  1990  (OPA), 
33  U.S.C.  2701  et  seq.,  provides  for  the 
designation  of  federal,  state,  and,  if 
designated  by  the  Governor  of  the  state, 
local  officials  to  act  on  behalf  of  the 
public  as  trustees  for  natural  resources 
and  for  the  designation  of  Indian  tribe 
and  foreign  officials  to  act  as  trustees  for 
natiu-al  resoiuxies  on  behalf  of, 
respectively,  the  tribe  or  its  members 
and  the  foreign  government.  This  part 
may  be  used  by  these  officials  in 
conducting  natural  resource  damage 
assessments  when  natural  resources 
and/or  services  are  injured  as  a  result  of 
an  incident  involving  an  actual  or 
substantial  threat  of  a  discharge  of  oil. 
This  part  is  not  intended  to  affect  the 
recoverability  of  natural  resource 
damages  when  recoveries  are  sought 
other  than  in  accordance  with  this  part. 

§990.12  Overview. 

This  part  describes  three  phases  of  a 
natural  resource  damage  assessment. 
The  Preassessment  Phase,  during  which 
trustees  determine  whether  to  pursue 
restoration,  is  described  in  subpart  D  of 
this  part.  The  Restoration  Planning 
Phase,  during  which  trustees  evaluate 
information  on  potential  injuries  and 
use  that  information  to  determine  the 
need  for,  type  of,  and  scale  of 
restoration,  is  described  in  subpart  E  of 
this  part.  The  Restoration 
Implementation  Phase,  during  which 
trustees  ensure  implementation  of 
restoration,  is  described  in  subpart  F  of 
this  part. 

§  990.1 3  Rebuttable  presumption. 

Any  determination  or  assessment  of 
damages  to  natural  resources  made  by  a 
Federal,  State,  or  Indian  trustee  in 
accordance  with  this  part  shall  have  the 
force  and  effect  of  a  rebuttable 
presumption  on  behalf  of  the  trustee  in 
any  administrative  or  judicial 
proceeding  under  OPA. 

§990.14  Coordination. 

(a)  Trustees.  (1)  If  an  incident  affects 
the  interests  of  multiple  trustees,  the 
trustees  should  act  jointly  imder  this 
part  to  ensure  that  full  restoration  is 
achieved  without  double  recovery  of 
damages.  For  joint  assessments,  trustees 
must  designate  one  or  more  Lead 
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Administrative  Trustee(s)  to  act  as 
coordinators. 

iZ )  If  (herb  la  u  rcdsOiiaOic  udsis  for 
dividing  the  natural  resource  damage 
assessment,  trustees  may  act 
independently  imder  this  part,  so  long 
as  there  is  no  double  recovery  of 
damages. 

(3)  Trustees  may  develop  pre-incident 
or  incident-specific  memoranda  of 
imderstanding  to  coordinate  their 
activities. 

(b)  Response  agencies.  Trustees  must 
coordinate  their  activities  conducted 
concurrently  with  response  operations 
with  response  agencies  consistent  with 
the  NCP  and  any  pre-incident  plans 
developed  imder  §  990.15(a)  of  this  part. 
Trustees  may  develop  pre-incident 
memoranda  of  imderstanding  to 
coordinate  their  activities  with  response 
agencies. 

(c)  Responsible  parties — (1)  Invitation. 
Trustees  must  invite  the  responsible 
parties  to  participate  in  the  natural 
resource  damage  assessment  described 
in  this  part.  The  invitation  to  participate 
should  be  in  writing,  and  a  written 
response  by  the  responsible  parties  is 
required  to  confirm  the  desire  to 
participate. 

(2)  Timing.  The  invitation  to 
participate  should  be  extended  to 
known  responsible  parties  as  soon  as 
practicable,  but  not  later  than  the 
delivery  of  the  “Notice  of  Intent  to 
Conduct  Restoration  Plaiming,”  imder 
§  990.44  of  this  part,  to  the  responsible 
party. 

(3J  Agreements.  Trustees  and 
responsible  parties  should  consider 
entering  into  binding  agreements  to 
facilitate  their  interactions  and  resolve 
any  disputes  during  the  assessment.  To 
maximize  cost-effectiveness  and 
cooperation,  trustees  and  responsible 
parties  should  attempt  to  develop  a  set 
of  agreed-upon  facts  concerning  the 
incident  and/or  assessment. 

(4)  Nature  and  extent  of  participation. 
If  the  responsible  parties  accept  the 
invitation  to  participate,  the  scope  of 
that  participation  must  be  determined 
by  the  trustees,  in  light  of  the 
considerations  in  paragraph  (c)(5)  of  this 
section.  At  a  minimum,  participation 
will  include  notice  of  trustee 
determinations  required  under  this  part, 
and  notice  and  opportunity  to  comment 
on  documents  or  plans  that  significantly 
affect  the  nature  and  extent  of  the 
assessment.  Increased  levels  of 
participation  by  responsible  parties  may 
be  developed  at  the  mutual  agreement  of 
the  trustees  and  the  responsible  parties. 
Trustees  will  objectively  consider  all 
written  comments  provided  by  the 
responsible  parties,  as  well  as  any  other 
recommendations  or  proposals  that  the 


responsible  parties  submit  in  writing  to 
the  Lead  Administrative  Trustee. 
Submissions  uy  ihe  responsible  parties 
will  be  included  in  the  administrative 
record.  Final  authority  to  make 
determinations  regarding  injury  and 
restoration  rest  solely  with  the  trustees. 
Trustees  may  end  participation  by 
responsible  parties  who,  during  the 
conduct  of  the  assessment,  in  the  sole 
judgment  of  the  trustees,  cause 
interference  with  the  trustees’  ability  to 
fulfill  their  responsibilities  under  OPA 
and  this  part. 

(5)  Considerations.  In  determining  the 
nature  and  extent  of  participation  by  the 
responsible  parties  or  their 
representatives,  trustees  may  consider 
such  factors  as: 

(i)  Whether  the  responsible  parties 
have  been  identified; 

(ii)  The  willingness  of  responsible 
parties  to  participate  in  the  assessment; 

(iii)  The  willingness  of  responsible 
parties  to  fund  assessment  activities; 

(iv)  The  willingness  and  ability  of 
responsible  parties  to  conduct 
assessment  activities  in  a  technically 
sound  and  timely  manner  and  to  be 
bound  by  the  results  of  jointly  agreed 
upon  studies; 

(v)  The  degree  of  cooperation  of  the 
responsible  parties  in  the  response  to 
the  incident;  and 

(vi)  The  actions  of  the  responsible 
parties  in  prior  assessments. 

(6)  Request  for  alternative  assessment 
procedures,  (i)  The  participating 
responsible  parties  may  request  that 
trustees  use  assessment  procedures 
other  than  those  selected  by  the  trustees 
if  the  responsible  parties: 

(A)  Identify  the  proposed  procedures 
to  be  used  that  meet  the  requirements  of 
§  990.27  of  this  part,  and  provide 
reasons  supporting  the  technical 
adequacy  and  appropriateness  of  such 
procedures  for  ^e  incident  and 
associated  injuries; 

(B)  Advance  to  the  trustees  the 
trustees’  reasonable  estimate  of  the  cost 
of  using  the  proposed  prcjcedures;  and 

(C)  Agree  not  to  challenge  the  results 
of  the  proposed  procedures.  The  request 
from  the  responsible  parties  may  be 
made  at  any  time,  but  no  later  than, 
fourteen  (14)  days  of  being  notified  of 
the  trustees’  proposed  assessment 
procedures  for  the  incident  or  the 
injury. 

(ii)  Trustees  may  reject  the 
responsible  parties’  proposed 
assessment  procedures  if,  in  the  sole 
judgment  of  the  trustees,  the  proposed 
assessment  procedures: 

(A)  Are  not  technically  feasible; 

(B)  Are  not  scientifically  or 
technically  sound; 


(C)  Would  inadequately  address  the 
natural  resources  and  services  of 
concern; 

(D)  Could  not  be  completed  within  a 
reasonable  time  frame;  or 

(E)  Do  not  meet  the  requirements  of 
§  990.27  of  this  part. 

(7)  Disclosure.  Trustees  must 
document  in  the  administrative  record 
and  Restoration  Plan  the  invitation  to 
the  responsible  parties  to  participate, 
and  briefly  describe  the  nature  and 
extent  of  Ae  responsible  parties’ 
participation.  If  the  responsible  parties’ 
participation  is  terminated  during  the 
assessment,  trustees  must  provide  a 
brief  explanation  of  this  decision  in  the 
administrative  record  and  Restoration 
Plan. 

(d)  Public.  Trustees  must  provide 
opportunities  for  public  involvement 
after  the  trustees’  decision  to  develop 
restoration  plans  or  issuance  of  any 
notices  to  that  effect,  as  provided  in 
§  990.55  of  this  part.  Trustees  may  also 
provide  opportunities  for  public 
involvement  at  any  time  prior  to  this 
decision  if  such  involvement  may 
enhance  trustees’  decisionmaking  or 
avoid  delays  in  restoration. 

§  990.1 5  Considerations  to  facilitate 
restoration. 

In  addition  to  the  procedures 
provided  in  subparts  D  through  F  of  this 
peurt,  trustees  may  take  other  actions  to 
further  the  goal  of  expediting  restoration 
of  injured  natural  resources  and 
services,  including: 

(a)  Pre-incident  planning.  Trustees 
may  engage  in  pre-incident  plaiming 
activities.  Pre-incident  plans  may 
identify  natural  resource  damage 
assessment  teams,  estabUsh  trustee 
notification  systems,  identify  support 
services,  identify  natural  resources  and 
services  at  risk,  identify  area  and 
regional  response  agencies  and  officials, 
identify  available  baseline  information, 
establish  data  management  systems,  and 
identify  assessment  funding  issues  and 
options.  Potentially  responsible  parties, 
as  well  as  all  other  members  of  the 
public  interested  in  and  capable  of 
participating  in  assessments,  should  be 
included  in  pre-incident  planning  to  the 
fullest  extent  practicable. 

(b)  Regional  Restoration  Plans.  Where 
practicable,  incident-specific  restoration 
plan  development  is  preferred,  however, 
trustees  may  develop  Regional 
Restoration  Plans.  These  plans  may  be 
used  to  support  a  claim  under  §  990.56 
of  this  part.  Regional  restoration 
planning  may  consist  of  compiling 
databases  that  identify,  on  a  regional  or 
watershed  basis,  or  otherwise  as 
appropriate,  existing,  planned,  or 
proposed  restoration  projects  that  may 
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provide  appropriate  restoration 
alternatives  for  consideration  in  the 
context  of  specific  incidents. 

Subpart  B — Authorities 

§  990.20  Relationship  to  the  CERCLA 
natural  resource  danwge  assessment 
regulations. 

(a)  General.  Regulations  for  assessing 
natural  resource  damages  resulting  from 
hazardous  substance  releases  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  et  seq.,  and  the  Federal 
Water  Pollution  Control  Act  (Clean 
Water  Act),  33  U.S.C.  1321  et  seq.,  eue 
codified  at  43  CFR  part  11.  The  CERCLA 
regulations  originally  applied  to  natiiral 
resource  damages  resulting  from  oil 
discharges  as  well  as  hazardous 
substance  releases.  This  part  supersedes 
43  CFR  part  11  with  regard  to  oil 
discharges  covered  by  OPA. 

(b)  Assessments  commenced  before 
February  5, 1996.  If  trustees  commenced 
a  natural  resource  damage  assessment 
for  an  oil  discharge  under  43  CFR  part 
11  prior  to  February  5, 1996  they  may 
complete  the  assessment  in  compliance 
with  43  CFR  part  11,  or  they  may  elect 
to  use  this  part,  and  obtain  a  rebuttable 
presumption. 

(c)  Oil  and  hazardous  substance 
mixtures.  For  natural  resource  damages 
resulting  from  a  discharge  or  release  of 
a  mixture  of  oil  and  hazardous 
substances,  trustees  must  use  43  CFR 
part  11  in  order  to  obtain  a  rebuttable 
presumption. 

§  990.21  Relationship  to  the  NCP. 

This  part  provides  procedures  by 
which  trustees  may  determine 
appropriate  restoration  of  injured 
natural  resources  and  services,  where 
such  injuries  are  not  fully  addressed  by 
response  actions.  Response  actions  and 
the  coordination  with  damage 
assessment  activities  are  conducted 
pursuant  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300. 

§  990.22  Prohibition  on  double  recovery. 

When  taking  actions  imder  this  part, 
trustees  are  subject  to  the  prohibition  on 
double  recovery,  as  provided  in  33 
U.S.C.  2706(d)(3)  of  OPA. 

§  990.23  Compliance  with  NEPA  and  the 
CEQ  regulations. 

(a)  General.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.  and  Council  on 
Environmental  Quality  (CEQ) 
regulations  implementing  NEPA,  40 
CFR  chapter  V,  apply  to  restoration 


actions  by  federal  trustees,  except  where 
a  categorical  exclusion  or  other 
exception  to  NEPA  applies.  Thus,  when 
a  federal  trustee  proposes  to  take 
restoration  actions  imder  this  part,  it 
must  integrate  this  part  with  NEPA,  the 
CEQ  regulations,  and  NEPA  regulations 
promulgated  by  that  federal  trustee 
agency.  Where  state  NEPA-equivalent 
laws  may  apply  to  state  trustees,  state 
trustees  must  consider  the  extent  to 
which  they  must  integrate  this  part  with 
their  NEPA-equivalent  laws.  The 
requirements  and  process  described  in 
this  section  relate  only  to  NEPA  and 
federal  trustees. 

(b)  NEPA  requirements  for  federal 
trustees.  NEPA  becomes  applicable 
when  federal  trustees  propose  to  t£ike 
restoration  actions,  which  begins  with 
the  development  of  a  Draft  Restoration 
Plan  imder  §  990.55  of  this. part. 
Depending  upon  the  circumstances  of 
the  incident,  federal  trustees  may  need 
to  consider  early  involvement  of  the 
public  in  restoration  planning  in  order 
to  meet  their  NEPA  compliance 
requirements. 

(c)  NEPA  process  for  federal  trustees. 
Although  the  steps  in  the  NEPA  process 
may  vary  among  different  federal 
trustees,  the  process  will  generally 
involve  the  need  to  develop  restoration 
plans  in  the  form  of  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  depending  upon  the  trustee 
agency’s  own  NEPA  regulations. 

(1)  Environmental  Assessment,  (i) 
Purpose.  The  purpose  of  an 
Environmental  Assessment  (EA)  is  to 
determine  whether  a  proposed 
restoration  action  will  have  a  significant 
(as  defined  under  NEPA  and  §  1508.27 
of  the  CEQ  regulations)  impact  on  the 
quality  of  the  human  environment,  in 
which  case  an  Environmental  Impact 
Statement  (EIS)  evaluating  the  impact  is 
required.  In  the  alternative,  where  the 
impact  will  not  be  significant,  federal 
trustees  must  issue  a  Finding  of  No 
Significant  Impact  (FONSI)  as  part  of 
the  restoration  plans  developed  under 
this  part.  If  significant  impacts  to  the 
human  environment  are  anticipated,  the 
determination  to  proceed  with  an  EIS 
may  be  made  as  a  result,  or  in  lieu,  of 
the  development  of  the  EA. 

(ii)  General  steps:  (A)  If  the  trustees 
decide  to  pursue  an  EA,  the  trustees 
may  issue  a  Notice  of  Intent  to  Prepare 
a  niraft  Restoration  Plan/EA,  or  proceed 
directly  to  developing  a  Draft 
Restoration  Plan/EA. 

(B)  The  Draft  Restoration  Plan/EA 
must  be  made  available  for  public 
review  before  concluding  a  FONSI  or 
proceeding  with  an  EIS. 

(C)  If  a  FONSI  is  concluded,  the 
restoration  planning  process  should  be 


no  different  than  under  §  990.55  of  this 
part,  except  that  the  Draft  Restoration 
Plan/EA  will  include  the  FONSI 
analysis. 

(D)  The  time  period  for  public  review 
on  the  Draft  Restoration  Plan/EA  must 
be  consistent  with  the  federal  trustee 
agency’s  NEPA  requirements,  but 
should  generally  be  no  less  than  thirty 
(30)  calendar  days. 

(E)  The  Final  Restoration  Plan/EA 
must  consider  all  pubhc  conunents  on 
the  Draft  Restoration  Plan/EA  and 
FONSI. 

(F)  The  means  by  which  a  federal 
trustee  requests,  considers,  and 
responds  to  pubUc  conunents  on  the 
E)raft  Restoration  Plan/EA  and  FONSI 
must  also  be  consistent  with  the  federal 
agency’s  NEPA  requirements. 

(2)  Environmental  Impact  Statement. 
(i)  Purpose.  The  purpose  of  an 
Environmental  Impact  Statement  (EIS) 
is  to  involve  the  public  and  facilitate  the 
decisionmaking  process  in  the  federal 
trustees’  analysis  of  alternative 
approaches  to  restoring  injured  natural 
resources  and  services,  where  the 
impacts  of  such  restoration  are  expected 
to  have  significant  impacts  on  the 
quality  of  the  human  environment. 

(ii)  General  steps.  (A)  If  trustees 
determine  that  restoration  actions  are 
likely  to  have  a  significant  (as  defined 
under  NEPA  and  §  1508.27  of  the  CEQ 
regulations)  impact  on  the  environment, 
they  must  issue  a  Notice  of  Intent  to 
Prepare  a  Draft  Restoration  Plan/EIS. 
The  notice  must  be  published  in  the 
Federal  Register. 

(B)  The  notice  must  be  followed  by 
formal  public  involvement  in  the 
development  of  the  Draft  Restoration 
Plan/EIS. 

(C)  The  Draft  Restoration  Plan/EIS 
must  be  made  available  for  public 
review  for  a  minimum  of  forty-five  (45) 
calendar  days.  The  Draft  Restoration 
Plan/EIS,  or  a  notice  of  its  availability, 
must  be  published  in  the  Federal 
Register. 

(D)  The  Final  Restoration  Plan/EIS 
must  consider  all  public  comments  on 
the  Draft  Restoration  Plan/EIS,  and 
incorporate  any  changes  made  to  the 
Draft  Restoration  Plan/EIS  in  response 
to  public  comments. 

(E)  The  Final  Restoration  Plan/EIS 
must  be  made  publicly  available  for  a 
minimum  of  thirty  (30)  calendar  days 
before  a  decision  is  made  on  the  federal 
trustees’  proposed  restoration  actions 
(Record  of  Decision).  The  Final 
Restoration  Plan/EIS,  or  a  notice  of  its 
availability,  must  be  published  in  tfte 
Federal  Register. 

(F)  The  means  by  which  a  federal 
trustee  agency  requests,  considers,  and 
responds  to  pubhc  comments  on  the 
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Final  Restoration  Plan/EIS  must  also  be 
consistent  with  the  federal  agency’s 
NEPA  requirements. 

(G)  After  appropriate  public  review  on 
the  Final  Restoration  Plan/EIS  is 
completed,  a  Record  of  Decision  (ROD) 
is  issued.  The  ROD  summarizes  the 
trustees’  decisionmaking  process  after 
consideration  of  any  public  comments 
relative  to  the  proposed  restoration 
actions,  identifies  all  restoration 
alternatives  (including  the  preferred 
altemative(s)),  and  their  environmental 
consequences,  and  states  whether  all 
practicable  means  to  avoid  or  minimize 
environmental  harm  were  adopted  (e.g., 
monitoring  and  corrective  actions).  The 
ROD  may  be  incorporated  with  other 
decision  documents  prepared  by  the 
trustees.  The  means  by  which  the  ROD 
is  made  publicly  available  must  be 
consistent  with  the  federal  trustee 
agency’s  NEPA  requirements. 

(d)  Relationship  to  Regional 
Restoration  Plans  or  an  existing 
restoration  project.  If  a  Regional 
Restoration  Plan  or  existing  restoration 
project  is  proposed  for  use,  federal 
trustees  may  be  able  to  tier  their  NEPA 
analysis  to  an  existing  EIS,  as  described 
in  §§  1502.20  and  1508.28  of  the  CEQ 
regulations. 

§  990.24  Compliance  with  other  applicable 
laws  and  regulations. 

(a)  Worker  health  and  safety.  When 
taking  actions  under  this  part,  trustees 
must  comply  with  applicable  worker 
health  and  safety  considerations 
specified  in  the  NCP  for  response 
actions. 

(b)  Natural  Resources  protection. 
When  acting  imder  this  part,  trustees 
must  ensure  compliance  with  any 
applicable  consultation,  permitting,  or 
review  requirements,  including  but  not 
limited  to:  the  Endangered  Species  Act 
of  1973, 16  U.S.C.  1531  et  seq.-,  the 
Coastal  Zone  Management  Act  of  1972, 
16  U.S.C.  1451  et  seq.;  the  Migratory 
Bird  Treaty  Act,  16  U.S.C.  703  et  seq.; 
the  National  Marine  Sanctuaries  Act,  16 
U.S.C.  1431  et  seq.;  the  National 
Historic  Preservation  Act,  12  U.S.C.  470 
et  seq.;  the  Marine  Mammal  Protection 
Act,  16  U.S.C.  1361  et  seq.;  and  the 
Archaeological  Resources  Protection 
Act,  16  U.S.C.  470  et  seq. 

§  990.25  Settlement. 

Trustees  may  settle  claims  for  natural 
resource  damages  under  this  part  at  any 
time,  provided  that  the  settlement  is 
adequate  in  the  judgment  of  the  trustees 
to  satisfy  the  goal  of  OPA  and  is  fair, 
reasonable,  and  in  the  public  interest, 
with  peirticular  consideration  of  the 
adequacy  of  the  settlement  to  restore, 
replace,  rehabilitate,  or  acquire  the 


equivalent  of  the  injiu^d  natmal 
resomces  and  services.  Sums  recovered 
in  settlement  of  such  claims,  other  than 
reimbursement  of  trustee  costs,  may 
only  be  expended  in  accordance  with  a 
restoration  plan,  which  may  be  set  forth 
in  whole  or  in  part  in  a  consent  decree 
or  other  settlement  agreement,  which  is 
made  available  for  public  review. 

§990.26  Emergency  restoration. 

(a)  Trustees  may  take  emergency 
restoration  action  before  completing  the 
process  established  imder  this  part, 
provided  that: 

(1)  The  action  is  needed  to  minimize 
continuing  or  prevent  additional  injury; 

(2)  The  action  is  feasible  and  likely  to 
minimize  continuing  or  prevent 
additional  injury;  and 

(3)  The  costs  of  the  action  are  not 
unreasonable. 

(b)  If  response  actions  are  still 
underway,  trustees,  through  their 
Regional  Response  Team  member  or 
designee,  must  coordinate  with  the  On- 
Scene  Coordinator  (OSC)  before  taking 
any  emergency  restoration  actions.  Any 
emergency  restoration  actions  proposed 
by  trustees  should  not  interfere  with  on¬ 
going  response  actions.  Trustees  must 
explain  to  response  agencies  through 
the  OSC  prior  to  implementation  of 
emergency  restoration  actions  their 
reasons  for  believing  that  proposed 
emel^ency  restoration  actions  will  not 
interfere  with  on-going  response 
actions. 

(c)  Trustees  must  provide  notice  to 
identified  responsible  parties  of  any 
emergency  restoration  actions  and,  to 
the  extent  time  permits,  invite  their 
participation  in  the  conduct  of  those 
actions  as  provided  in  §  990.14(c)  of  this 
part. 

(d)  Trustees  must  provide  notice  to 
the  public,  to  the  extent  practicable,  of 
these  planned  emergency  restoration 
actions.  Trustees  must  also  provide 
public  notice  of  the  justification  for, 
nature  and  extent  of,  and  results  of 
emergency  restoration  actions  within  a 
reasonable  time  frame  after  completion 
of  such  actions.  The  means  by  which 
this  notice  is  provided  is  left  to  the 
discretion  of  die  trustee. 

§  990.27  Use  of  assessment  procedures. 

(a)  Standards  for  assessment 
procedures.  Any  procedures  used 
pursuant  to  this  part  must  comply  with 
all  of  the  following  standards  if  they  are 
to  be  in  accordance  with  this  part: 

(1)  The  procedure  must  be  capable  of 
providing  assessment  information  of  use 
in  determining  the  type  and  scale  of 
restoration  appropriate  for  a  particular 
injury; 


(2)  The  additional  cost  of  a  more 
complex  procedure  must  be  reasonably 
related  to  the  expected  increase  in  the 
quantity  and/or  quality  of  relevant 
information  provided  by  the  more 
complex  procedure;  and 

(3)  The  procedure  must  be  reliable 
and  valid  for  the  particular  incident. 

(b)  Assessment  procedures  available. 
(1)  The  range  of  assessment  procedures 
available  to  trustees  includes,  but  is  not 
limited  to: 

(1)  Procedures  conducted  in  the  field; 

(ii)  Procedures  conducted  in  the 
laboratory; 

(iii)  Model-based  procedures, 
including  type  A  procedures  identified 
in  43  CFR  part  11,  subpart  D,  and 
compensation  formulas/schedules;  and 

(iv)  Literature-based  procedures. 

(2)  Trustees  may  use  the  assessment 
procedures  in  paragraph  (b)(1)  of  this 
section  alone,  or  in  any  combination, 
provided  that  the  stemdards  in 
paragraph  (a)  of  this  section  are  met, 
and  there  is  no  double  recovery. 

(c)  Selecting  assessment  procedures. 
(1)  When  selecting  assessment 
procedures,  trustees  must  consider,  at  a 
minimmn: 

(1)  The  range  of  procedures  available 
under  paragraph  (b)  of  this  section; 

(ii)  The  time  and  cost  necessary  to 
implement  the  procedures; 

(iii)  The  potential  nature,  degree,  and 
spatial  and  temporal  extent  of  the 
injury; 

(iv)  The  potential  restoration  actions 
for  the  injury;  and 

(v)  The  relevance  and  adequacy  of 
information  generated  by  the  procedures 
to  meet  information  requirements  of 
restoration  planning. 

(2)  If  a  range  of  assessment  procedures 
providing  the  same  type  and  quality  of 
information  is  available,  the  most  cost- 
effective  procedure  must  be  used. 

Subpart  C — Definitions 

§990.30  Definitions. 

For  the  purpose  of  this  rule,  the  term: 

Baseline  means  the  condition  of  the 
natural  resources  and  services  that 
would  have  existed  had  the  incident  not 
occurred.  Baseline  data  may  be 
estimated  using  historical  data, 
reference  data,  control  data,  or  data  on 
incremental  changes  (e.g.,  number  of 
dead  animals),  alone  or  in  combination, 
as  appropriate. 

Cost-effective  means  the  least  costly 
activity  among  two  or  more  activities 
that  provide  the  same  or  a  comparable 
level  of  benefits,  in  the  judgment  of  the 
trustees. 

CEQ  regulations  means  the  Council 
on  Environmental  Quality  regulations 
implementing  NEPA,  40  CFR  chapter  V. 
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Damages  means  damages  specified  in 
section  1002(b)  of  OPA  (33  U.S.C. 
1002(b]),  and  includes  the  costs  of 
assessing  these  deunages,  as  defined  in 
section  1001(5)  of  OPA  (33  U.S.C. 
2701(5)). 

Discharge  means  any  emission  (other 
than  natu^  seepage),  intentional  or 
unintentional,  and  includes,  but  is  not 
hmited  to,  spilling,  leaking,  pumping, 
pouring,  emitting,  emptying,  or 
dumping,  as  defined  in  section  1001(7) 
of  OPA  (33  U.S.C.  2701(7)). 

Exclusive  Economic  Zone  means  the 
zone  established  by  Presidential 
Proclamation  5030  of  March  10, 1983  (3 
CFR,  1984  Comp.,  p.  22),  including  the 
ocean  waters  of  the  areas  referred  to  as 
“eastern  special  areas*’  in  Article  3(1)  of 
the  Agreement  between  the  United 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the 
Maritime  Boundary,  signed  June  1, 

1990,  as  defined  in  section  1001(8]  of 
OPA  (33  C.S.C.  2701(8)). 

Exposure  means  direct  or  indirect 
contact  with  the  discharged  oil. 

Facility  means  any  structure,  group  of 
structures,  equipment,  or  device  (other 
than  a  vessel)  which  is  used  for  one  or 
more  of  the  following  purposes: 
exploring  for,  drilling  for,  producing, 
storing,  handhng,  transferring, 
processing,  or  transporting  oil.  This 
term  includes  any  motor  vehicle,  rolUng 
stock,  or  pipeline  used  for  one  or  more 
of  these  purposes,  as  defined  in  section 
1001(9)  of  OPA  (33  U.S.C.  2701(9)). 

Fund  means  the  Oil  Spill  Liability 
Trust  Fund,  established  by  section  9509 
of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  9509),  as  defined  in  section 
1001(11)  of  OPA  (3.1  U.S.C.  2701(11)). 

Incident  means  any  occurrence  or 
series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
navigable  waters  or  adjoining  shoreUnes 
or  the  Exclusive  Economic  Zone,  as 
defined  in  section  1001(14)  of  OPA  (33 
U.S.C.  2701(14)). 

Indian  tribe  (or  tribal)  means  any 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  commimity,  but  not 
including  any  Alaska  Native  regional  or 
village  corporation,  which  is  recognized 
as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  and  has  governmental  authority 
over  lands  belonging  to  or  controlled  by 
the  tribe,  as  defined  in  section  1001(15) 
of  OPA  (33  U.S.C.  2701(15)). 

Injury  means  an  observable  or 
measurable  adverse  change  in  a  natural 
resource  or  impairment  of  a  natural 
resource  service.  Injury  may  occur 


directly  or  indirectly  to  a  natural 
resource  and/or  service.  Injury 
incorporates  the  ierms  ‘-desiructiou,  ’ 
“loss,”  and  “loss  of  use”  as  provided  in 
OPA. 

Lead  Administrative  Trustee(s)  (or 
LAT)  means  the  trustee(s)  who  is 
selected  by  all  participating  trustees 
whose  natural  resources  or  services  are 
injured  by  an  incident,  for  the  purpose 
of  coordinating  natural  resource  damage 
assessment  activities.  The  LAT(s) 
should  also  facilitate  communication 
between  the  OSC  and  other  natural 
resource  trustees  regarding  their 
activities  dining  the  response  phase. 

NCP  means  the  National  OiFand 
Hazardous  Substances  Pollution 
Contingency  Plan  (National 
Contingency  Plan)  codified  at  40  CFR 
part  300,  which  addresses  the 
identification,  investigation,  study,  and 
response  to  incidents,  as  defined  in 
section  1001(19)  of  OPA  (33  U.S.C. 
2701(19)). 

Natural  resource  damage  assessment 
(or  assessment)  means  the  process  of 
collecting  and  analyzing  information  to 
evaluate  the  nature  and  extent  of 
injuries  resulting  fi'om  an  incident,  and 
determine  the  restoration  actions 
needed  to  bring  injured  natural 
resources  and  services  back  to  baseline 
and  make  the  environment  and  public 
whole  for  interim  losses. 

Natural  resources  means  land,  fish, 
wildlife,  biota,  air,  water,  ground  water, 
drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to,  or 
otherwise  controlled  by  the  United 
States  (including  the  resources  of  the 
Exclusive  Economic  Zone),  any  state  or 
local  government  or  Indian  tribe,  or  any 
foreign  government,  as  defined  in 
section  1001(20)  of  OPA  (33  U.S.C. 
2701(20)). 

Navigable  waters  means  the  waters  of 
the  United  States,  including  the 
territorial  sea,  as  defined  in  section 
1001(21)  of  OPA  (33  U.S.C.  2701(21)). 

NEPA  means  the  National 
Environmental  PoUcy  Act,  42  U.S.C. 
4321  et  seq. 

Oil  means  oil  of  any  kind  or  in  any 
form,  including,  but  not  limited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  However,  the  term  does 
not  include  petroleum,  including  crude 
oil  or  any  fraction  thereof,  that  is 
specificeilly  listed  or  designated  as  a 
hazardous  substance  imder  42  U.S.C. 
9601(14)(A)  through  (F),  as  defined  in 
section  1001(23)  of  OPA  (33  U.S.C. 
2701(23)). 

On-Scene  Coordinator  (or  OSC) 
means  the  official  designated  by  the 
U.S.  Environmental  Protection  Agency 


or  the  U.S.  Coast  Guard  to  coordinate 
and  direct  response  actions  imder  the 
NCF,  or  ihe  govciniiicni  official 
designated  by  the  lead  response  agency 
to  coordinate  and  direct  response 
actions  under  the  NCP. 

OPA  means  the  Oil  Pollution  Act  of 
1990,  33  U.S.C.  2701  et  seq. 

Pathway  means  any  link  that  connects 
the  incident  to  a  natural  resource  and/ 
or  service,  and  is  associated  with  an 
actual  discharge  of  oil. 

Person  means  an  individual, 
corporation,  partnership,  association, 
state,  municipahty,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body,  as  defined  in  section 
1001(27)  of  OPA  (33  U.S.C.  2701(27)). 

Public  vessel  means  a  vessel  owned  or 
bareboat  chartered  and  operated  by  the 
United  States,  or  by  a  state  or  pohtical 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  the  vessel  is 
engaged  in  commerce,  as  defined  in 
section  1001(29)  of  OPA  (33  U.S.C. 
2701(29)). 

Reasonable  assessment  costs  means, 
for  assessments  conducted  under  this 
part,  assessment  costs  that  are  incurred 
by  trustees  in  accordance  with  this  peirt. 
In  cases  where  assessment  costs  are 
incurred  but  trustees  do  not  pursue 
restoration,  trustees  may  recover  their 
reasonable- assessment  costs  provided 
that  they  have  determined  that 
assessment  actions  undertaken  were 
premised  on  the  likelihood  of  injury  and 
need  for  restoration.  Reasonable 
assessment  costs  also  include: 
administrative,  legal,  and  enforcement 
costs  necessary  to  carry  out  this  part; 
monitoring  and  oversight  costs;  and 
costs  associated  with  public 
participation. 

Recovery  means  the  return  of  injured 
natural  resources  and  services  to 
baseline. 

Response  (or  remove  or  removal] 
means  containment  and  removal  of  oil 
or  a  hazardous  substance  from  water 
and  shorehnes  or  the  taking  of  other 
actions  as  may  be  necessary  to  minimize 
or  mitigate  damage  to  the  public  health 
or  welfare,  including,  but  not  limited  to, 
fish,  shellfish,  wildlife,  and  pubhc  and 
private  property,  shorelines,  and 
beaches,  as  defined  in  section  1001(30) 
of  OPA  (33  U.S.C.  2701(30)). 

Responsible  party  means: 

(a)  Vessels.  In  the  case  of  a  vessel,  any 
person  owning,  operating,  or  demise 
chartering  the  vessel. 

(b)  On^ore  facilities.  In  the  case  of  an 
onshore  facility  (other  than  a  pipeline), 
any  person  owning  or  operating  the 
facility,  except  a  federal  agency,  state, 
municipality,  commission,  or  political 
subdivision  of  a  state,  or  any  interstate 
body,  that  as  the  owner  transfers 
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possession  and  right  to  use  the  property 
to  another  person  by  lease,  assignment, 
or  permit. 

(c)  Offshore  facilities.  In  the  case  of  an 
offshore  facility  (other  than  a  pipeline  or 
a  deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501  et  seq.)),  the  lessee  or  permittee  of 
the  area  in  which  the  facility  is  located 
or  the  holder  of  a  right  of  use  and 
easement  granted  under  applicable  state 
law  or  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1301-1356)  for  the 
area  in  which  the  facility  is  located  (if 
the  holder  is  a  different  person  than  the 
lessee  or  permittee),  except  a  federal 
agency,  state,  mimicipality, 
commission,  or  political  subdivision  of 
a  state,  or  any  interstate  body,  that  as 
owner  transfers  possession  and  right  to 
use  the  property  to  another  person  by 
lease,  assignment,  or  permit. 

(d)  Deepwater  ports.  In  the  case  of  a 
deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501-1524),  the  licensee. 

(e)  Pipelines.  In  the  case  of  a  pipeline, 
any  person  owning  or  operating  the 
pipeline. 

(f)  Abandonment.  In  the  case  of  ^ 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore 
facility,  the  persons  who  would  have 
been  responsible  parties  immediately 
prior  to  the  abandonment  of  the  vessel 
or  facility,  as  defined  in  section 
1001(32)  of  OPA  (33  U.S.C.  2701(32)). 

Restoration  means  emy  action  (or 
ahemative),  or  combination  of  actions 
(or  alternatives),  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of 
injured  natiiral  resources  and  services. 
Restoration  includes: 

(a)  Primary  restoration,  which  is  any 
action,  including  natural  recovery,  that 
returns  injured  natural  resources  and 
services  to  baseline;  and 

(b)  Compensatory  restoration,  which 
is  any  action  taken  to  compensate  for 
interim  losses  of  natural  resources  and 
services  that  occur  firom  the  date  of  the 
incident  until  recovery. 

Services  (or  natural  resource  services) 
means  the  functions  performed  by  a 
natural  resource  for  the  benefit  of 
another  natiural  resource  and/or  the 
public. 

Trustees  (or  natural  resource  trustees) 
means  those  officials  of  the  federal  and 
state  governments,  of  Indian  tribes,  and 
of  foreign  governments,  designated 
under  33  U.S.C.  2706(b)  of  OPA. 

United  States  and  State  means  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianas,  and  any  other 


territory  or  possession  of  the  United 
States,  as  defined  in  section  1001(36)  of 
OPA  (33  U.S.C.  2701(36)). 

Value  means  the  maximum  amount  of 
goods,  services,  or  money  an  individual 
is  willing  to  give  up  to  obtain  a  specific 
good  or  service,  or  the  minimvun 
amount  of  goods,  services,  or  money  an 
individual  is  willing  to  accept  to  forgo 
a  specific  good  or  service.  The  total 
value  of  a  natiual  resovuce  or  service 
includes  the  value  individuals  derive 
from  direct  use  of  the  natural  resource, 
for  example,  swimming,  boating, 
hunting,  or  birdwatching,  as  well  as  the 
value  individuals  derive  from  laiowing 
a  natural  resource  will  be  available  for 
future  generations. 

Vessel  means  evety  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water,  other 
than  a  pubUc  vessel,  as  defined  in 
section  1001(37)  of  OPA  (33  U.S.C. 
2701(37)). 

Subpart  D — Preassessment  Phase 

§990.40  Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  by  which  trustees 
determine  if  they  have  jurisdiction  to 
pursue  restoration  imder  OPA  and,  if  so, 
whether  it  is  appropriate  to  do  so. 

§990.41  Determination  of  jurisdiction. 

(a)  Determination  of  jurisdiction. 

Upon  learning  of  an  incident,  trustees 
must  determine  whether  there  is 
jurisdiction  to  pursue  restoration  imder 
OPA.  To  make  this  determination, 
trustees  must  decide  if: 

(1)  An  incident  has  occurred,  as 
defined  in  §  990.30  of  this  part; 

(2)  The  incident  is  not: 

(i)  Permitted  under  a  permit  issued 
under  federal,  state,  or  local  law;  or 

(ii)  From  a  public  vessel;  or 

(iii)  From  an  onshore  facility  subject 
to  the  Trans-Alaska  Pipeline  Authority 
Act,  43  U.S.C.  1651,  et  seq.',  and 

(3)  Natural  resources  under  the 
trusteeship  of  the  trustee  may  have 
been,  or  may  be,  injured  as  a  result  of 
the  incident. 

(b)  Proceeding  with  preassessment.  If 
the  conditions  listed  in  paragraph  (a)  of 
this  section  are  met,  trustees  may 
proceed  under  this  part.  If  one  of  the 
conditions  is  not  met,  trustees  may  not 
take  additional  action  under  this  part, 
except  action  to  finalize  this 
determination.  Trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  this  point  provided  that  conditions  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  were  met  and  actions  were  taken 
with  the  reasonable  belief  that  natural 
resources  or  services  under  their 


trusteeship  might  have  been  injured  as 
a  result  of  the  incident. 

§  990.42  Determination  to  conduct 
restoration  pianning. 

(a)  Determination  on  restoration 
planning.  If  trustees  determine  that 
there  is  jurisdiction  to  pursue 
restoration  imder  OPA,  trustees  must 
determine  whether: 

(1)  Injuries  have  resulted,  or  are  likely 
to  result,  from  the  incident; 

(2)  Response  actions  have  not 
adequately  addressed,  or  are  not 
expected  to  address,  the  injuries 
resulting  from  the  incident;  and 

(3)  Feasible  primary  and/or 
compensatory  restoration  actions  exist 
to  address  the  potential  injuries. 

(b)  Proceeding  with  preassessment.  If 
the  conditions  listed  in  paragraph  (a)  of 
this  section  are  met,  trustees  may 
proceed  under  §  990.44  of  this  part.  If 
one  of  these  conditions  is  not  met, 
trustees  may  not  take  additional  action 
under  this  part,  except  action  to  finahze 
this  determination.  However,  trustees 
may  recover  all  reasonable  assessment 
costs  incurred  up  to  this  point. 

§990.43  Data  collection. 

Trustees  may  conduct  data  collection 
and  analyses  that  are  reasonably  related 
to  Preassessment  Phase  activities.  Data 
collection  and  analysis  during  the 
Preassessment  Phase  must  be 
coordinated  with  response  actions  such 
that  collection  and  analysis  does  not 
interfere  with  response  actions.  Trustees 
may  collect  and  analyze  the  following 
types  of  data  during  the  Preassessment 
Phase: 

(a)  Data  reasonably  expected  to  be 
necessary  to  make  a  determination  of 
jurisdiction  under  §  990.41  of  this  part, 
or  a  determination  to  conduct 
restoration  planning  under  §  990.42  of 
this  part; 

(b)  Ephemeral  data;  and 

(c)  Information  needed  to  design  or 
implement  anticipated  assessment 
procedures  under  subpart  E  of  this  part. 

§  990.44  Notice  of  Intent  to  Conduct 
Restoration  Planning. 

(a)  General.  If  trustees  determine  that 
all  the  conditions  under  §  990.42(a)  of 
this  part  are  met  and  trustees  decide  to 
proceed  with  the  natural  resource 
damage  assessment,  they  must  prepare  a 
Notice  of  Intent  to  Conduct  Restoration 
Planning. 

(b)  Contents  of  the  notice.  The  Notice 
of  Intent  to  Conduct  Restoration 
Planning  must  include  a  discussion  of 
the  trustees’  analyses  under  §§  990.41 
and  990.42  of  this  part.  Depending  on 
information  available  at  this  point,  the 
notice  may  include  the  trustees’ 
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proposed  strategy  to  assess  injury  and 
determine  the  type  and  scale  of 
restoration.  The  contents  of  a  notice 
may  vary,  but  will  typically  discuss: 

(1)  The  facts  of  the  incident; 

(2)  Trustee  authority  to  proceed  with 
the  assessment; 

(3)  Natural  resources  and  services  that 
are,  or  are  likely  to  be,  injured  as  a 
result  of  the  incident; 

(4)  Potential  restoration  actions 
relevant  to  the  expected  injuries;  and 

(5)  If  determined  at  the  time,  potential 
assessment  procedures  to  evaluate  the 
injuries  and  dehne  the  appropriate  type 
and  scale  of  restoration  for  the  injured 
natural  resources  and  services. 

(c)  Public  availability  of  the  notice. 
Trustees  must  make  a  copy  of  the  Notice 
of  Intent  to  Conduct  Restoration 
Planning  publicly  available.  The  means 
by  which  the  notice  is  made  publicly 
available  and  whether  public  comments 
are  solicited  on  the  notice  will  depend 
on  the  nature  and  extent  of  the  incident 
and  various  information  requirements, 
and  is  left  to  the  discretion  of  the 
trustees. 

(d)  Delivery  of  the  notice  to  the 
responsible  parties.  Trustees  must  send 
a  copy  of  the  notice  to  the  responsible 
parties,  to  the  extent  known,  in  such  a 
way  as  will  establish  the  date  of  receipt, 
and  invite  responsible  parties’ 
participation  in  the  conduct  of 
restoration  planning.  Consistent  with 

§  990.14(c)  of  this  part,  the 
determination  of  the  timing,  nature,  and 
extent  of  responsible  party  participation 
will  be  determined  by  the  trustees  on  an 
incident-specific  basis. 

§990.45  Administrative  record. 

(a)  If  trustees  decide  to  proceed  with 
restoration  planning,  they  must  open  a 
publicly  available  administrative  record 
to  dociunent  the  basis  for  their  decisions 
pertaining  to  restoration.  The 
administrative  record  should  be  opened 
concurrently  with  the  publication  of  the 
Notice  of  Intent  to  Conduct  Restoration 
Planning.  E)epending  on  the  nature  and 
extent  of  the  incident  and  assessment, 
the  administrative  record  should 
include  dociunents  relied  upon  during 
the  assessment,  such  as: 

(1)  Any  notice,  draft  and  final 
restoration  plans,  and  public  comments; 

(2)  Any  relevant  data,  investigation 
reports,  scientific  studies,  work  plans, 
quality  assinance  plans,  and  literat\u:e; 
and 

(3)  Any  agreements,  not  otherwise 
privileged,  among  the  participating 
trustees  or  with  the  responsible  parties. 

(b)  Federal  trustees  should  maintain 
the  administrative  record  in  a  manner 
consistent  with  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06. 


Subpart  E — Restoration  Planning 
Phase 

§990.50  Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  by  which  trustees 
evaluate  and  quantify  potential  injuries 
(injury  assessment),  and  use  that 
information  to  determine  the  need  for 
and  scale  of  restoration  actions 
(restoration  selection). 

§  990.51  Injury  assessment— injury 
determination. 

(a)  General.  After  issuing  a  Notice  of 
Intent  to  Conduct  Restoration  Plaiming 
imder  §  990.44  of  this  part,  trustees 
must  determine  if  injuries  to  natural 
resources  and/or  services  have  resulted 
fi’om  the  incident. 

(b)  Determining  injury.  To  make  the 
determination  of  injury,  trustees  must 
evaluate  if: 

(1)  The  definition  of  injiuy  has  been 
met,  as  defined  in  §  990.30  of  this  part; 
and 

(2) (i)  An  injiued  natural  resource  has 
been  exposed  to  the  discharged  oil,  and 
a  pathway  can  be  established  firom  the 
discharge  to  the  exposed  natural 
resomce;  or 

(ii)  An  injmy  to  a  natiual  resource  or 
impairment  of  a  natural  resource  service 
has  occiured  as  a  result  of  response 
actions  or  a  substantial  threat  of  a 
discharge  of  oil. 

(c)  Identifying  injury.  Trustees  must 
determine  whe^er  an  injury  has 
occurred  and,  if  so,  identify  the  nature 
of  the  injury.  Potential  categories  of 
injury  include,  but  are  not  limited  to, 
adverse  changes  in:  survival,  growth, 
and  reproduction;  health,  physiology 
and  biological  condition;  behavior; 
community  composition;  ecological 
processes  and  functions;  physical  and 
chemical  habitat  quality  or  structure; 
and  public  services. 

(d)  Establishing  exposure  and 
pathway.  Except  for  injuries  resulting 
from  response  actions  or  incidents 
involving  a  substantial  threat  of  a 
discharge  of  oil,  trustees  must  establish 
whether  natiiral  resources  were 
exposed,  either  directly  or  indirectly,  to 
the  discharged  oil  from  the  incident, 
and  estimate  the  amoimt  or 
concentration  and  spatial  and  temporal 
extent  of  the  exposure.  Trustees  must 
also  determine  whether  there  is  a 
pathway  linking  the  incident  to  the 
injuries.  Pathways  may  include,  but  are 
not  limited  to,  the  sequence  of  events  by 
which  the  discharged  oil  was 
transported  from  the  incident  and  either 
came  into  direct  physical  contact  with 

a  natural  resource,  or  caused  an  indirect 
injury. 


(e)  Injuries  resulting  from  response 
actions  or  incidents  involving  a 
substantial  threat  of  a  discharge.  For 
injuries  resulting  from  response  actions 
or  incidents  involving  a  substantial 
threat  of  a  discharge  of  oil,  trustees  must 
determine  whether  an  injury  or  an 
impairment  of  a  natural  resoiuce  service 
has  occurred  as  a  result  of  the  incident. 

(f)  Selection  of  injuries  to  include  in 
the  assessment.  When  selecting 
potential  injuries  to  assess,  trustees 
should  consider  factors  such  as: 

(1)  The  natural  resources  and  services 
of  concern; 

(2)  The  procedures  available  to 
evaluate  and  quantify  injury,  and 
associated  time  and  cost  requirements; 

(3)  The  evidence  indicating  exposure; 

(4)  The  pathway  from  the  incident  to 
the  natural  resource  and/or  service  of 
concern; 

(5)  The  adverse  change  or  impairment 
that  constitutes  injury; 

(6)  The  evidence  indicating  injury; 

(7)  The  mechanism  by  which  injury 
occurred; 

(8)  The  potential  degree,  and  spatial 
and  temporal  extent  of  the  injury; 

(9)  The  potential  natural  recovery 
period;  and 

(10)  The  kinds  of  primary  and/or 
compensatory  restoration  actions  that 
are  feasible. 

§990.52  Irijury  assessment- 
quantification. 

(a)  General.  In  addition  to 
determining  whether  injuries  have 
resulted  fi’om  the  incident,  trustees  must 
quantify  the  degree,  and  spatial  and 
temporal  extent  of  such  injuries  relative 
to  baseline. 

(b)  Quantification  approaches. 
Trustees  may  queintify  injuries  in  terms 
of: 

(1)  The  degree,  and  spatial  and 
temporal  extent  of  the  injury  to  a  natmal 
resoiu'ce; 

(2)  The  degree,  and  spatial  and 
temporal  extent  of  injury  to  a  natural 
resource,  with  subsequent  translation  of 
that  adverse  change  to  a  reduction  in 
services  provided  by  the  natvu’al 
resource;  or 

(3)  The  amount  of  services  lost  as  a 
result  of  the  incident. 

(c)  Natural  recovery.  To  quantify 
injury,  trustees  must  estimate, 
quantitatively  or  qualitatively,  the  time 
for  natural  recovery  without  restoration, 
but  including  any  response  actions.  The 
analysis  of  natural  recovery  may 
consider  such  factors  as: 

(1)  The  nature,  degree,  and  spatial  and 
temporal  extent  of  injury;  ’ 

(2)  The  sensitivity  and  vulnerability 
of  the  injured  natural  resource  and/or 
service; 
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(3)  The  reproductive  and  recruitment 
potential; 

(4)  The  resistance  and  resilience 
(stability)  of  the  affected  environment; 

(5)  The  natural  variability;  and 

(6)  The  physical/chemical  processes 
of  the  affected  environment. 

§990.53  Restoration  selection — 
developing  restoration  alternatives. 

(a)  General.  (1)  If  the  information  on 
injury  determination  and  quantification 
under  §§  990.51  and  990.52  of  this  part 
and  its  relevance  to  restoration  justify 
restoration,  trustees  may  proceed  with 
the  Restoration  Planning  Phase. 
Otherwise,  trustees  may  not  take 
additional  action  under  this  part. 
However,  trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  this  point. 

(2)  Trustees  must  consider  a 
reasonable  range  of  restoration 
alternatives  before  selecting  their 
preferred  altemative(s).  Each  restoration 
alternative  is  comprised  of  primary  and/ 
or  compensatory  restoration 
components  that  address  one  or  more 
specific  injury(ies)  associated  with  the 
incident.  Each  alternative  must  be 
designed  so  that,  as  a  package  of  one  or 
more  actions,  the  alternative  would 
make  the  environment  and  public 
whole.  Only  those  alternatives 
considered  technically  feasible  and  in 
accordance  with  applicable  laws, 
regulations,  or  permits  may  be 
considered  further  under  this  part. 

(b)  Primary  restoration.  (1)  General. 
For  each  alternative,  trustees  must 
consider  primary  restoration  actions, 
including  a  natural  recovery  alternative. 

(2)  Natural  recovery.  Trustees  must 
consider  a  natural  recovery  alternative 
in  which  no  human  intervention  would 
be  taken  to  directly  restore  injured 
natural  resources  and  services  to 
baseline. 

(3)  Active  primary  restoration  actions. 
Trustees  must  consider  an  alternative 
comprised  of  actions  to  directly  restore 
the  natural  resomces  emd  services  to 
baseline  on  an  accelerated  time  frame. 
When  identifying  such  active  primary 
restoration  actions,  trustees  may 
consider  actions  that: 

(i)  Remove  conditions  that  would 
prevent  or  limit  the  effectiveness  of  any 
restoration  action  (e.g.,  residual  sources 
of  contamination); 

(ii)  May  be  necessary  to  return  the 
physical,  chemical,  and/or  biological 
conditions  necessary  to  allow  recovery 
or  restoration  of  the  injured  natural 
resources  (e.g.,  replacing  substrate  or 
vegetation,  or  modifying  hydrologic 
conditions);  or 

(iii)  Return  key  natural  resources  and 
services,  and  would  be  an  effective 


approach  to  achieving  or  accelerating  a 
return  to  baseline  (e.g.,  replacing 
essential  species,  habitats,  or  public 
services  that  would  facilitate  the 
replacement  of  other,  dependent  natural 
resource  oi  service  components). 

(c)  Compensatory  restoration.  (1) 
General.  For  each  alternative,  trustees 
must  also  consider  compensatory 
restoration  actions  to  compensate  for  the 
interim  loss  of  natural  resources  and 
services  pending  recovery. 

(2)  Compensatory  restoration  actions. 
To  the  extent  practicable,  when 
evaluating  compensatory  restoration 
actions,  trustees  must  consider 
compensatory  restoration  actions  that 
provide  services  of  the  same  type  and 
quality,  and  of  comparable  value  as 
those  injmred.  If,  in  the  judgment  of  the 
trustees,  compensatory  actions  of  the 
same  type  and  quality  and  comparable 
value  cannot  provide  a  reasonable  range 
of  alternatives,  trustees  should  identify 
actions  that  provide  natural  resources 
and  services  of  comparable  type  and 
quality  as  those  provided  by  the  injured 
natural  resources.  Where  the  injured 
and  replacement  natural  resources  and 
services  are  not  of  comparable  value,  the 
scaling  process  will  involve  valuation  of 
lost  and  replacement  services. 

(d)  Scaling  restoration  actions.  (1) 
General.  After  trustees  have  identified 
the  types  of  restoration  actions  that  will 
be  considered,  they  must  determine  the 
scale  of  those  actions  that  will  make  the 
environment  and  public  whole.  For 
primary  restoration  actions,  scaling 
generally  applies  to  actions  involving 
replacement  and/or  acquisition  of 
equivalent  of  natmral  resources  and/or 
services. 

(2)  Resource-to-resource  and  service- 
to-service  scaling  approaches.  When 
determining  the  scale  of  restoration 
actions  that  provide  natural  resources 
and/or  services  of  the  same  type  and 
quality,  and  of  comparable  value  as 
those  lost,  trustees  must  consider  the 
use  of  a  resource-to-resource  or  service- 
to-service  scaling  approach.  Under  this 
approach,  trustees  determine  the  scale 
of  restoration  actions  that  will  provide 
natural  resources  and/or  services  equal 
in  quantity  to  those  lost. 

(3)  Valuation  scaling  approach,  (i) 
Where  trustees  have  determined  that 
neither  resource-to-resource  nor  service- 
to-service  scaling  is  appropriate, 
trustees  may  use  the  valuation  scaling 
approach.  Under  the  valuation  scaling 
approach,  trustees  determine  the 
amount  of  natural  resources  and/or 
services  that  must  be  provided  to 
produce  the  same  value  lost  to  the 
public.  Trustees  must  explicitly 
measure  the  value  of  injured  natural 
resources  and/or  services,  and  then 


determine  the  scale  of  the  restoration 
action  necessary  to  produce  natural 
resources  and/or  services  of  equivalent 
value  to  the  public. 

(ii)  If,  in  the  judgment  of  the  trustees, 
valuation  of  the  lost  services  is 
practicable,  but  valuation  of  the 
replacement  natural  resources  and/or 
services  cannot  be  performed  within  a 
reasonable  time  frame  or  at  a  reasonable 
cost,  as  determined  by  §  990.27(a)(2)  of 
this  part,  trustees  may  estimate  the 
dollEir  value  of  the  lost  services  and 
select  the  scale  of  the  restoration  action 
that  has  a  cost  equivalent  to  the  lost 
value.  The  responsible  parties  may 
request  that  trustees  value  the  natural 
resources  and  services  provided  by  the 
restoration  action  following  the  process 
described  in  §  990.14(c)  of  this  part. 

(4)  Discounting  and  uncertainty. 

When  scaling  a  restoration  action, 
trustees  must  evaluate  the  vmcertainties 
associated  with  the  projected 
consequences  of  the  restoration  action, 
and  must  discount  all  service  quantities 
and/or  values  to  the  date  the  demand  is 
presented  to  the  responsible  parties. 
Where  feasible,  trustees  should  use  risk- 
adjusted  measmres  of  losses  due  to 
injiuy  and  of  gains  from  the  restoration 
action,  in  conjunction  with  a  riskless 
discount  rate  representing  the  consmner 
rate  of  time  preference.  If  the  streams  of 
losses  and  gains  cannot  be  adequately 
adjusted  for  risks,  then  trustees  may  use 
a  discount  rate  that  incorporates  a 
suitable  risk  adjustment  to  the  riskless 
rate. 

§  990.54  Restoration  selection — evaluation 
of  alternatives. 

(a)  Evaluation  standards.  Once 
trustees  have  developed  a  reasonable 
range  of  restoration  alternatives  under 
§  990.53  of  this  part,  they  must  evaluate 
the  proposed  alternatives  based  on,  at  a 
minimiun: 

(1)  The  cost  to  Ccury  out  the 
alternative; 

(2)  The  extent  to  which  each 
alternative  is  expected  to  meet  the 
trustees’  goals  and  objectives  in 
returning  the  injured  natural  resources 
and  services  to  baseline  cmd/or 
compensating  for  interim  losses; 

(3)  The  likelihood  of  success  of  each 
alternative; 

(4)  The  extent  to  which  each 
alternative  will  prevent  future  injury  as 
a  result  of  the  incident,  and  avoid 
collateral  injury  as  a  result  of 
implementing  the  alternative; 

(5)  The  extent  to  which  each 
alternative  benefits  more  than  one 
natural  resource  and/or  service;  and 

C6)  The  effect  of  each  alternative  on 
public  health  and  safety. 
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(b)  Preferred  restoration  alternatives. 
Based  on  an  evaluation  of  the  factors 
under  paragraph  (a)  of  this  section, 
trustees  must  select  a  preferred 
restoration  altemative(s).  If  the  trustees 
conclude  that  two  or  more  alternatives 
are  equally  preferable  based  on  these 
factors,  the  trustees  must  select  the  most 
cost-effective  alternative. 

(c)  Pilot  projects.  Where  additional 
information  is  needed  to  identify  and 
evaluate  the  feasibility  and  likelihood  of 
success  of  restoration  alternatives, 
trustees  may  implement  restoration 
pilot  projects.  Pilot  projects  should  only 
be  undertaken  when,  in  the  judgment  of 
the  trustees,  these  projects  are  likely  to 
provide  the  information,  described  in 
paragraph  (a)  of  this  section,  at  a 
reasonable  cost  and  in  a  reasonable  time 
frame. 

§  990.55  Restoration  selection- 
developing  restoration  plans. 

(a)  General.  OPA  requires  that 
damages  be  based  upon  a  plan 
developed  with  opportunity  for  public 
review  and  comment.  To  meet  this 
requirement,  trustees  must,  at  a 
minimtun,  develop  a  Draft  and  Final 
Restoration  Plan,  with  an  opportunity 
for  public  review  of  emd  comment  on 
the  draft  plan. 

(b)  Draft  Restoration  Plan.  (1)  The 
Draft  Restoration  Plan  should  include: 

(1)  A  summary  of  injury  assessment 
procedures  used; 

(ii)  A  description  of  the  nature, 
degree,  and  spatial  and  temporal  extent 
of  injuries  resulting  from  the  incident; 

(iii)  The  goals  and  objectives  of 
restoration; 

(iv)  The  range  of  restoration 
alternatives  considered,  euid  a 
discussion  of  how  such  alternatives 
were  developed  imder  §  990.53  of  this 
part,  and  evaluated  under  §  990.54  of 
this  part; 

(v)  Identification  of  the  trustees’ 
tentative  preferred  altemative(s); 

(vi)  A  description  of  past  and 
proposed  involvement  of  the 
responsible  parties  in  the  assessment; 
and 

(vii)  A  description  of  monitoring  for 
documenting  restoration  effectiveness, 
including  performance  criteria  that  will 
be  used  to  determine  the  success  of 
restoration  or  need  for  interim 
corrective  action. 

(2)  When  developing  the  Draft 
Restoration  Plan,  trustees  must  establish 
restoration  objectives  that  are  specific  to 
the  injuries.  These  objectives  should 
clearly  specify  the  desired  outcome,  and 
the  performance  criteria  by  which 
successful  restoration  will  be  judged. 
Performance  criteria  may  include 
structural,  functional,  temporal,  and/or 


other  demonstrable  factors.  Trustees 
must,  at  a  minimum,  determine  what 
criteria  will: 

(i)  Constitute  success,  such  that 
responsible  parties  are  relieved  of 
responsibility  for  further  restoration 
actions;  or 

(ii)  Necessitate  corrective  actions  in 
order  to  comply  with  the  terms  of  a 
restoration  plan  or  settlement 
agreement. 

(3)  The  monitoring  component  to  the 
Draft  Restoration  Plan  should  address 
such  factors  as  duration  and  frequency 
of  monitoring  needed  to  gauge  progress 
and  success,  level  of  sampling  needed  to 
detect  success  or  the  need  for  corrective 
action,  and  whether  monitoring  of  a 
reference  or  control  site  is  needed  to 
determine  progress  and  success. 
Reasonable  monitoring  and  oversight 
costs  cover  those  activities^ecessary  to 
gauge  the  progress,  performance,  and 
success  of  the  restoration  actions 
developed  under  the  plan. 

(c)  Public  review  and  comment.  The 
nature  of  public  review  and  comment 
on  the  Draft  and  Final  Restoration  Plans 
will  depend  on  the  nature  of  the 
incident  and  any  applicable  federal 
trustee  NEPA  requirements,  as 
described  in  §§  990.14(d)  and  990.23  of 
this  part. 

(d)  Final  Restoration  Plan.  Trustees 
must  develop  a  Final  Restoration  Plan 
that  includes  the  information  specified 
in  paragraph  (a)  of  this  section, 
responses  to  public  comments,  if 
applicable,  and  an  indication  of  any 
changes  made  to  the  Draft  Restoration 
Plan. 

§  990.56  Restoration  selection — use  of  a 
Regional  Restoration  Plan  or  existing 
restoration  project. 

(a)  General.  Trustees  may  consider 
using  a  Regional  Restoration  Plan  or 
existing  restoration  project  where  such 
a  plan  or  project  is  determined  to  be  the 
preferred  alternative  among  a  range  of 
feasible  restoration  alternatives  for  an 
incident,  as  determined  imder  §  990.54 
of  this  part.  Such  plans  or  projects  must 
be  capable  of  fulfilling  OPA’s  intent  for 
the  trustees  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
injured  natural  resources  and  services 
and  compensate  for  interim  losses. 

(b)  Existing  plans  or  projects — ( 1 ) 
Considerations.  Trustees  may  select  a 
component  of  a  Regional  Restoration 
Plan  or  an  existing  restoration  project  as 
the  preferred  alternative,  provided  that 
the  plan  or  project: 

(i)  Was  developed  with  public  review 
and  comment  or  is  subject  to  public 
review  and  comment  imder  this  part; 


(ii)  Will  adequately  compensate  the 
environment  and  public  for  injuries 
resulting  from  the  incident; 

(iii)  Addresses,  and  is  currently 
relevant  to,  the  same  or  comparable 
natural  resources  and  services  as  those 
identified  as  having  been  injured;  and 

(iv)  Allows  for  reasonable  scaling 
relative  to  the  incident. 

(2)  Demand,  (i)  If  the  conditions  of 
paragraph  (b)(1)  of  this  section  are  met, 
the  trustees  must  invite  the  responsible 
parties  to  implement  that  component  of 
the  Regional  Restoration  Plan  or  existing 
restoration  project,  or  advance  to  the 
trustees  the  trustees’  reasonable  estimate 
of  the  cost  of  implementing  that 
component  of  the  Regional  Restoration 
Plan  or  existing  restoration  project. 

(ii)  If  the  conditions  of  paragraph 
(b)(1)  of  this  section  are  met,  but  the 
trustees  determine  that  the  scale  of  the 
existing  plan  or  project  is  greater  than 
the  scale  of  compensation  required  by 
the  incident,  trustees  may  only  request 
funding  from  the  responsible  parties 
equivalent  to  the  scale  of  the  restoration 
determined  to  be  appropriate  for  the 
incident  of  concern.  Trustees  may  pool 
such  partial  recoveries  until  adequate 
funding  is  available  to  successfully 
implement  the  existing  plan  or  project. 

(3)  Notice  of  Intent  To  Use  a  Regional 
Restoration  Plan  or  Existing  Restoration 
Project.  If  trustees  intend  to  use  an 
appropriate  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project,  they  must  prepare  a  Notice  of 
Intent  to  Use  a  Regional  Restoration 
Plan  or  Existing  Restoration  Project. 
Trustees  must  make  a  copy  of  the  notice 
publicly  available.  The  notice  must 
include,  at  a  minimum: 

(i)  A  description  of  the  nature,  degree, 
and  spatial  and  temporal  extent  of 
injuries;  and 

(ii)  A  description  of  the  relevant 
component  of  the  Regional  Restoration 
Plan  or  existing  restoration  project;  and 

(iii)  An  explanation  of  how  the 
conditions  set  forth  in  paragraph  (b)(1) 
of  this  section  are  met. 

Subpart  F— Restoration 
Implementation  Phase 

§990.60  Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  for  implementing 
restoration. 

§990.61  Administrative  record. 

(a)  Closing  the  administrative  record 
for  restoration  planning.  Within  a 
reasonable  time  after  the  trustees  have 
completed  restoration  planning,  as 
provided  in  §§  990.55  and  990.56  of  this 
part,  they  must  close  the  administrative 
record.  Trustees  may  not  add 
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documents  to  the  administrative  record 
once  it  is  closed,  except  where  such 
documents: 

(1)  Are  offered  by  interested  parties 
that  did  not  receive  actual  or 
constructive  notice  of  the  Draft 
Restoration  Plan  and  the  opportunity  to 
comment  on  the  plan; 

(2)  Do  not  duplicate  information 
already  contained  in  the  administrative 
record;  and 

(3)  Raise  significant  issues  regarding 
the  Final  Restoration  Plan. 

(b)  Opening  an  administrative  record 
for  restoration  implementation.  Trustees 
may  open  an  administrative  record  for 
implementation  of  restoration,  as 
provided  in  §  990.45  of  this  part.  The 
costs  associated  with  the  administrative 
record  are  part  of  the  costs  of 
restoration.  Ordinarily,  the 
administrative  record  for 
implementation  of  restoration  should 
document,  at  a  minimum,  all 
Restoration  Implementation  Phase 
decisions,  actions,  and  expenditures, 
including  any  modifications  made  to  the 
Final  Restoration  Plan. 

§  990.62  Presenting  a  demand. 

(a)  General.  After  closing  the 
administrative  record  for  restoration 
planning,  trustees  must  present  a 
written  demand  to  the  responsible 
parties.  Delivery  of  the  demand  should 
be  made  in  a  manner  that  establishes  the 
date  of  receipt  by  the  responsible 
parties. 

(b)  When  a  Final  Restoration  Plan  has 
been  developed.  Except  as  provided  in 
paragraph  (c)  of  this  section  and  in 

'  §  990.14(c)  of  this  part,  the  demand 
must  invite  the  responsible  parties  to 
either: 

(1)  Implement  the  Final  Restoration 
Plan  subject  to  trustee  oversight  emd 
reimburse  the  trustees  for  their 
assessment  and  oversight  costs;  or 

(2)  Advance  to  the  trustees  a  specified 
sum  representing  trustee  assessment 
costs  and  all  trustee  costs  associated 
with  implementing  the  Final 
Restoration  Plan,  discoimted  as 
provided  in  §  990.63(a)  of  this  part. 

(c)  Region^  Restoration  Plan  or 
existing  restoration  project.  When  the 
trustees  use  a  Regional  Restoration  Plan 
or  an  existing  restoration  project  under 
§  990.56  of  this  part,  the  demand  will 
invite  the  responsible  parties  to 
implement  a  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project,  or  advance  the  trustees’  estimate 
of  damages  based  on  the  scale  of  the 
restoration  determined  to  be  appropriate 
for  the  incident  of  concern,  which  may 
be  the  entire  project  or  a  portion  thereof. 

(d)  Response  to  demand.  The 
responsible  parties  must  respond  within 


ninety  (90)  calendar  days  in  writing  by 
paying  or  providing  binding  assurance 
they  will  reimburse  trustees’  assessment 
costs  and  implement  the  plan  or  pay 
assessment  costs  and  the  trustees’ 
estimate  of  the  costs  of  implementation. 

(e)  Additional  contents  of  demand. 

The  demand  must  also  include: 

(1)  Identification  of  the  incident  from 
which  the  claim  arises; 

(2)  Identification  of  the  trustee(s) 
asserting  the  claim  and  a  statement  of 
the  statutory  basis  for  trusteeship; 

(3)  A  brief  description  of  the  injuries 
for  which  the  claim  is  being  brought; 

(4)  An  index  to  the  administrative 
record; 

(5)  The  Final  Restoration  Plan  or 
Notice  of  Intent  to  Use  a  Regional 
Restoration  Plan  or  Existing  Restoration 
Project;  and 

(6)  A  request  for  reimbursement  of: 

(i)  Reasonable  assessment  costs,  as 
defined  in  §  990.30  of  this  part  and 
discounted  as  provided  in  §  990.63(b)  of 
this  part; 

(ii)  The  cost,  if  any,  of  conducting 
emergency  restoration  under  §  990.26  of 
this  part,  discounted  as  provided  in 

§  990.63(b)  of  this  Oeirt;  and 

(iii)  Interest  on  the  amounts 
recoverable,  as  provided  in  section  1005 
of  OPA  (33  U.S.C.  2705),  which  allows 
for  prejudgment  and  post-judgment 
interest  to  be  paid  at  a  commercial 
paper  rate,  starting  from  thirty  (30) 
calendar  days  fi:om  the  date  a  demand 
is  presented  until  the  date  the  claim  is 
paid. 

§990.63  Discounting  and  compounding. 

(a)  Estimated  future  restoration  costs. 
When  determining  estimated  future 
costs  of  implementing  a  Fined 
Restoration  Plan,  trustees  must  discount 
such  future  costs  back  to  the  date  the 
dememd  is  presented.  Trustees  may  use 
a  discount  rate  that  represents  the  yield 
on  recoveries  available  to  trustees.  The 
price  indices  used  to  project  future 
inflation  should  reflect  the  major 
components  of  the  restoration  costs. 

(b)  Past  assessment  and  emergency 
restoration  costs.  When  calculating  ^e 
present  value  of  assessment  emd 
emergency  restoration  costs  already 
inciured,  trustees  must  compound  the 
costs  forward  to  the  date  the  demand  is 
presented.  To  perform  the 
compounding,  trustees  may  use  the 
actual  U.S.  Treasury  borrowing  rate  on 
marketable  securities  of  comparable 
maturity  to  the  period  of  analysis.  For 
costs  inciured  by  state  or  tribal  trustees, 
trustees  may  compound  using  parallel 
state  or  tribal  borrowing  rates. 

(c)  Trustees  are  referred  to 
Appendices  B  and  C  of  OMB  Circular 
A-94  for  information  about  U.S. 


Treasury  rates  of  various  maturities  and 
guidance  in  calculation  procedures. 
Copies  of  Appendix  C,  which  is 
reguleuly  updated,  and  of  the  Circular 
are  available  ft-om  the  OMB  Publications 
Office  (202-395-7332). 

§990.64  Unsatisfied  demands. 

(a)  If  the  responsible  parties  do  not 
agree  to  the  demand  within  ninety  (90) 
calendar  days  after  trustees  present  the 
demand,  the  trustees  may  either  file  a 
judicial  action  for  damages  or  seek  an 
appropriation  from  the  Oil  Spill 
Liability  Trust  Fimd,  as  provided  in 
section  1012(a)(2)  of  OPA  (33  U.S.C. 
2712(a)(2)). 

(b)  Judicial  actions  and  claims  must 
be  filed  within  three  (3)  years  after  the 
Final  Restoration  Plm  or  Notice  of 
Intent  to  Use  a  Regional  Restoration 
Plan  or  Existing  Restoration  Project  is 
made  publicly  available,  in  accordance 
with  33  U.S.C.  2717(f)(1)(B)  and 
2712(h)(2). 

§  990.65  Opening  an  account  for 
recovered  damages. 

(a)  General.  Sums  recovered  by 
trustees  in  satisfaction  of  a  natural 
resource  damage  claim  must  be  placed 
in  a  revolving  trust  account.  Sums 
recovered  for  past  assessment  costs  emd 
emergency  restoration  costs  may  be 
used  to  reimburse  the  trustees.  All  other 
sums  must  be  used  to  implement  the 
Final  Restoration  Plan  or  all  or  an 
appropriate  component  of  a  Regional 
Restoration  Plan  or  an  existing 
restoration  project. 

(b)  Joint  trustee  recoveries.  (1) 

General.  Trustees  may  establish  a  joint 
account  for  damages  recovered  pursuant 
to  joint  assessment  activities,  such  as  an 
account  under  the  registry  of  the 
applicable  federal  court. 

(2)  Management.  Trustees  may 
develop  enforceable  agreements  to 
govern  management  of  joint  accounts, 
including  agreed-upon  criteria  and 
procedures,  and  personnel  for 
authorizing  expenditures  out  of  such 
joint  accoimts. 

(c)  Interest-bearing  accounts.  Trustees 
may  place  recoveries  in  interest-bearing 
revolving  trust  accounts,  as  provided  by 
section  1006(f)  of  OPA  (33  U.S.C. 
2706(f)).  Interest  earned  on  such 
accounts  may  only  be  used  for 
restoration. 

(d)  Escrow  accounts.  Trustees  may 
establish  escrow  accounts  or  other 
investment  accounts. 

(e)  Records.  Trustees  must  maintain 
appropriate  accounting  and  reporting 
procedures  to  document  expenditures 
from  accoimts  established  under  this 
section. 

(f)  Oil  Spill  Liability  Trust  Fund.  Any 
sums  remaining  in  an  account 


510 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


established  under  this  section  that  are 
not  used  either  to  reimburse  trustees  for 
past  assessment  and  emergency 
restoration  costs  or  to  implement 
restoration  must  be  deposited  in  the  Oil 
Spill  Liability  Trust  Fund,  as  provided 
by  section  lOO6(0  of  OPA  (33  U.S.C. 
2706(f)). 

§990.66  Additional  considerations. 

(a)  Upon  settlement  of  a  claim, 
trustees  should  consider  the  following 
actions  to  facilitate  implementation  of 
restoration; , 

(1)  Establish  a  trustee  committee  and/ 
or  memorandum  of  understanding  or 
other  agreement  to  coordinate  among 
affected  trustees,  as  provided  in 

§  990.14(a)(3)  of  this  part; 

(2)  Develop  more  detailed  workplans 
to  implement  restoration; 

(3)  Monitor  and  oversee  restoration; 
and 

(4)  Evaluate  restoration  success  and 
the  need  for  corrective  action. 

(b)  The  reasonable  costs  of  such 
actions  are  included  as  restoration  costs. 
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Rules  Going  Into  Effect 
Today 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
foreign: 

Fruits  and  vegetables; 
importation;  published  12- 
6-95 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Organization,  functioris,  and 
authority  delegations: 
Secretary  et  al.;  published 
12-6-95 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 

Polymaleic  acid  amd  sodium 
salt;  published  1-5-96 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Privacy  Act;  implementation; 
published  1-5-9611 _ 

Comments  Due  Next 
Week 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Okra  (frozen);  grade 
standards;  comments  due 
by  1-8-96;  published  12-7- 
95 

Onions  grown  in- 
Texas;  comments  due  by  1- 

11- 96;  published  12-12-95 
Peas,  field  and  black-eye 

(frozen);  grade  standards; 
comments  due  by  1-8-96; 
published  12-7-95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Bering  Sea  and  Aleutian 
IslarKls  groundfish; 
comments  due  by  1-10- 
96;  published  12-11-95 
COMMODITY  FUTURES 
TRADING  COMMISSION 
ComnrKxJity  Exchange  Act: 
Futures  commissicn 
merchants;  minimum 
financial  requirements, 
subordinated  debt 
prepayment,  and  gross 
collection  of  exchange-set 
margin  for  omnibus 
accounts;  comments  due 
by  1-12-96;  published  12- 
13-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Ground  arnf  aircraft  flight 
risk;  comments  due  by  1- 

12- 96;  published  11-13-95 
Multiyear  contracting  and 

other  miscellaneous 
provisions;  comments  due 
by  1-12-96;  published  11- 

13- 95 

Federal  Acquisition  Regulation 
(FAR): 

Contingent  fee 
representation;  comments 
due  by  1-12-96;  published 

11-13-95 

Employee  stock  ownership 
plans;  comments  due  by 
1-8-96;  published  11-7-95 


EDUCATION  DEPARTMENT 

Postsecondary  education: 
Student  support  services 
program;  clarification  and 
simplification;  comments 
due  by  1-12-96;  published 

12-13-95 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 

Outer  Continental  Shelf;  gas 
pipeline  facilities  and 
services;  agency’s 
jurisdiction;  comments  due 
by  1-12-96;  published  12- 

11- 95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
and  anodizing  tanks,  etc.; 
comments  due  by  1-12- 
96;  published  12-13-95 
Air  quality  imptlementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  1-12-96;  published 

12- 13-95 

South  Carolina;  comments 
due  by  1-10-96;  published 
12-11-95 

Washington;  comments  due 
by  1-8-96;  published  12-8- 
95 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Florida;  comments  due  by 
1-8-96;  published  12-7-95 
New  Jersey;  comments  due 
by  1-8-96;  published  12-7- 
95 

Clean  Air  Act: 

State  operating  permits 
programs- 

Califomia;  comments  due 
by  1-8-96;  published 
12-7-95 

California;  comments  due 
by  1-8-96;  published 
12-7-95 

California;  comments  due 
by  1-8-96;  published 
12-7-95 

California;  comments  due 
by  1-8-96;  published 
12-7-95 

Hazardous  waste; 

Militeiry  munitions  rule; ' 
explosives  emergencies; 
redefinition  of  on-site; 


comments  due  by  1-8-96; 
published  11-8-95 
Pesticides;  tolerances  in  tuuu, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid;  CQmments  due 
by  1-12-96;  published  12- 

13-95 

Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan- 

National  priorities  list 
update;  comments  due 
by  1-11-96;  published 
12-20-95 

Toxic  substances: 

Significant  new  uses- 
Ethane,  1, 1,1, 2,2- 
pentafluoro-;  comments 
due  by  1-12-96; 
published  12-13-95 
FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
Hearing  aid  compatible 
wireline  telephones  in 
workplaces,  confined 
settings,  etc.;  comments 
due  by  1-12-96;  published 
12-12-95 

Radio  stations;  table  of 
assignments: 

Maine;  comments  due  by  1- 
8-96;  published  12-4-95 
Television  broadcasting: 

Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992- 
Rate  regulation; 
comments  due  by  1-12- 
96;  published  12t11-95 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Flood  insurance  programs: 
Insurance  coverage  and 
rates;  comments  due  by 
1-8-96;  published  11-9-95 
FEDERAL  RESERVE 
SYSTEM 

Transactions  with  affiliates; 
conformity  of  capital  stock 
and  surplus  definition  to 
unimpaired  capital  stock  and 
surplus  definition,  etc.; 
comments  due  by  1-8^96; 
published  12-4-95 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices; 

Medical  device  user  facilities 
and  manufacturers; 
adverse  events  reporting; 
certification  and 
.^registration;  comments 
due  by  1-10-96;  published 
12-11-95 
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INTERIOR  DEPARTMENT 
Surface  Mining  Reciamation 
and  Enforcement  Office 

Indian  lands  program: 
Abandoned  mine  land 
reclamation  plan- 
Hopi  Tribe;  comments  due 
by  1-8-96;  published 
12-7-95 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Colorado;  comments  due  by 
1-8-96;  published  12-7-95 

LABOR  DEPARTMENT 
Occupational  S^ety  and 
Health  Administration 
Safety  and  health  standards, 
etc.; 

Respiratory  protection; 
comments  due  by  1-8-96; 
published  11-7-95 

PERSONNEL  MANAGEMENT 
OFFICE 

Federal  claims  collection: 
Claims  collections 
standards;  delegation  of 


authority;  comments  due 
by  1-8-96;  published  11-9- 
95 

POSTAL  RATE  COMMISSION 

Practice  and  procedure  rules; 
Rate  and  classification 
changes;  expedition, 
flexibility,  and  innovation; 
comments  due  by  1-8-96; 
published  12-18-95 
TRANSPORTATION 
DEPARTMENT 
Coast  Guatd 
Anchorage  regulations: 
Louisiana;  comments  due  by 
1-12-96;  published  11-18- 
95 

International  Convention  on 
Standards  of  Training, 
Certification  and 
Watchkeeping  for  Seafarers 
(STCW  78) 

Comment  request; 
comments  due  by  1-12- 
^  96;  published  11-13-95 

Ports  and  waterways  safety: 
Boon  Island,  ME;  sunken 
vessel  MN  EMPIRE 
KNIGHT;  safety  zone; 


comments  due  by  1-12- 
96;  published  11-13-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  1-12-96;  published  11- 
14-95 

Airbus;  comments  due  by  1- 
8-96;  published  11-9-95 
British  Aerospace; 
comments  due  by  1-12- 
96;  published  11-13-95 
Fokker;  comments  due  by 
1-8-96;  published  11-2^ 

95 

Hamilton;  comments  due  by 
1-8-96;  published  11-8-95 
Teledyne  Continental 
Motors;  comments  due  by 
1-12-96;  published  11-13- 
95 

Airworthiness  starxfards; 
Special  conditions- 
Beech  model  200 
airplane,  etc.;  comments 
due  by  1-8-96; 
published  12-7-95 


Class  E  airspace;  comments 
due  by  1-8-96;  published 
12-1-95 

Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  1-8-%; 
published  11-8-95 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

.  Emergency  relief  program; 
comments  due  by  1-12- 
%;  published  11-13-95 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems- 

Booster  seat  safety; 
comments  due  by  1-11- 
%;  published  12-12-95 


I 


iv 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Reader  Aids 


CFR  ISSUANCES  1996 

Complete  Listing  of  1995  Editions  and  Projected 
January,  1996  Editions 


This  list  sets  out  the  CFR  issuances  for  the  1995  editions  and 
projects  the  publication  plans  for  the  January,  1996  quarter.  A 
prelected  schedule  that  will  include  the  April,  1996  quarter  will 
appear  in  the  first  Federal  Register  issue  of  April. 

For  pricing  Information  on  available  1995-1996  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  in 
the  Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
atxf  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1-16-^anuary  1 
Titles  17-27 — April  1 
Titles  28-41— July  1 
Titles  42-50 — October  1 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1, 1995: 

TItIa 

CFR  Index  1-199 

200-End 

1-2  (Revised  as  of  Feb.  1, 

1996)  10  Parts: 

0-50 


17  Parts: 

1-199 

24  Parts: 

200-239 

0-199 

240-End 

200-219 

18  Parts:  '' 

220-499 

500-699 

1-149 

700-899 

150-279 

900-1699 

280-399 

1700-End 

400-End 

25 

19  Parts: 

1-140 

- 

26  Parts: 

141-199 

1  (§§1.0-1-1.60) 

200-End 

1  (§§1.61-1.169) 

’  20  Parts: 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1-399 

1  (§§1.401-1.440) 

400-499 

1  (§§1.441-1.500) 

500-End 

1  (§§1.501-1.640) 

21  Parts: 

1  (§§1.641-1.850) 

1  (§§1.851-1.907) 

1-99 

1  (§§1.908-1.1000) 

100-169 

1  (§§1.1001-1.1400) 

170-199 

1  (§1.1 401 -End) 

200-299 

2-29 

300-499 

30-39 

500-599 

40-49 

’  600-799 

50-299 

800-1299 

300^99 

1300-End 

500-599  (Cover  only) 

22  Parts: 

1-299 

600-End 

27  Parts: 

300-End 

1-199 

23 

200-Er»d  (Cover  only) 

3  (Compilation) 

51-199 

4 

200-399  (Cover  only) 

400-499 

Titles  revised  as  of  July  1, 

1995: 

500-End 

Title 

5  Parts: 

1-699 

11 

28  Parts: 

1-124 

700-1199 

0-42 

125-199 

1200-End 

12  Parts: 

43-End 

200-End 

1-199 

6  [Reserved] 

200-219 

29  Parts: 

34  Parts: 

220-299 

0-99 

1-299 

7  Parts: 

300-499 

100-499 

300-399 

0-26 

500-599 

500-899 

400-End 

27-45 

600-End 

900-1899 

46-51 

1900-1910  (§§1901.1- 

35 

52 

13  (Tentative  revision  date 

1910.999) 

53-209 

Jan.  31, 1996) 

1910  (§§  1910.1000-End) 

36  Parts: 

210-299 

1911-1925 

1-199  I 

300-399 

14  Parts: 

1926 

200-End  ' 

400-699 

1-59 

1927-End 

700-899 

60-139 

37 

900-999 

140-199 

30  Parts: 

j 

1000-1059 

200-1199 

1-199 

38  Parts:  | 

1060-1119 

1200-End 

200-699 

0-17  1 

1120-1199 

700-End 

18-End  j 

1200-1499 

15  Parts: 

1500-1899 

0-299 

31  Parts: 

39 

1900-1939 

300-799 

0-199 

1940-1949 

800-End 

200-End 

40  Parts: 

1950-1999 

1-51  i 

2000-End 

16  Parts: 

32  Parts: 

52 

0-149 

1-190 

53-59 

8 

150-999 

191-399 

60 

lOOO-End 

400-629 

61-71 

9  Parts: 

630-699  (Cover  only) 

72-85 

700-799 

86 

800-End 

87-149 

Titles  revised  as  of  April  1, 

1995: 

150-189 

33  Parts: 

190-259 

Title 

• 
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260-299 

300-399 

400-424 

425-699 

700-789 

790-End 


41  Parts: 

Chs.  1-100 
Ch.  101 
Chs.  102-200 
Ch.  201 -End 


Titles  revised  as  of  October  1. 1995: 


Title 


42  Parts: 

1-399 

400-429 

430-End 

43  Parts: 
1-999 
1000-3999 
4000-End 

44 

45  Parts: 
1-199 
200-^99 
500-1199 
1200-End 

46  Parts: 
1-40 
41-69 

•  70-89 
90-139 
140-155 
156-165 
166-199 
200-499 
500-End 


0-19 

20-39 

40-69 

70-79 

80-End 

48  Parts:  * 

Ch.  1  (1-51) 

Ch.  1  (52-99) 
Ch.  2  (201-251) 
Ch.  2  (252-299) 
Chs.  3-6 
Chs.  7-14 
Ch.  15-28 
Ch.  29-End 

49  Parts: 

1-99 

100-177 

178-199 

200-399 

400-999 

1000-1199 

1200-End 

50  Parts: 

1-199 

200-599 

600-End 


Projected  January  1, 1996  issuances: 

Title 

CFR  Index  200-End 


1-2 

3  (Compilation) 

4 

5  Parts: 

1-699 

700-1199 

1200-End 

6  [Reserved] 

7  Parts: 

0-26 

27-45 

46-51 

52 

53-209 

210-299 

300-399 

400-699 

700-899 

903-999 

1000-1199 

1200-1499 

1503-1899 

1903-1939 

1940-1949 

1953-1999 

2000-End 

8 

9  Parts: 

1-199 


10  Parts: 
3-50 
51-199 
203-399 
403-499 
500-End 

11 

12  Parts: 

1-199 

200-219 

220-299 

300-499 

500-599 

603-End 

13' 

14  Parts: 

1-59 

60-139 

140-199 

203-1199 

1200-End 

15  Parts: 

0-299 

300-799 

800-End 

16  Parts: 
0-149 
150-999 
1003-End 


47  Parts: 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register- 
Code  of  Federal  Reguladons  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidehnes  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 

□  YES.  please  send  me  the  following: 


Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202) -512 -2250 


copies  of  The  Federal  Register- What  It  Is  and  How  To  Use  It,  at  $700  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Dsytime  phone  including  area  co^) 


(Purchase  Order  No.) 


May  we  make  your  name/address  avaUaUe  to  other  mailers? 


YES  NO 
□  □ 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  I  I  I  I  I  I  1  ~  I  I 

□  VISA  or  MasterCard  Account 


1  1  1  1  1  M  M  1  M  M 

TTTTTTl 

1  1  1  1  j  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Sigiuture) 

(Rev.  1-93) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$26.(X)  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$24.00  per  year. 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5421 


□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

It’s  easy! 

To  fax  your  orders  (202)  512-2233 


_ LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

_ Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order^is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State,  Zip  code) 

(Daytime  phone  including  area  code) 

For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  I  I  I  I  I  (expiration) 


(Authorizing  signature) 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  wi^  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration . 


Superintendent  of  Documents  Order  Form 

Order  Processing  Code: 

*7296 


Charge  your  order. 

It’s  easy! 

To  fax  your  orders  (202)  51 2-2250 


□  YES,  send 


me 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ _ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 
QVISA  Q  MasterCard  |  |  ]  |  |  (expiration  date) 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Authorizing  signature  4/94 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


4 


